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Seventh icial District Court - Bonneville Coun 
ROA Report 
User: PADILLA 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 
Carol English, etal. vs. Cook Incorporated, eta!. 
User Judge 
CARTER (3) Summons Issued Jon J. Shindurling 
CARTER New Case Filed-Other Claims Jon J. Shindurling 
CARTER Plaintiff: English, Carol Notice Of Appearance Jon J. Shindurling 
DeAnne Casperson 
CARTER Plaintiff: English, Eric Notice Of Appearance Jon J. Shindurling 
DeAnne Casperson 
CARTER Filing: A - All initial civil case filings of any type not Jon J. Shindurling 
listed in categories B-H, or the other A listings 
below Paid by: Casperson, DeAnne (attorney for 
English, Carol) Receipt number: 0042896 Dated: 
9/13/2013 Amount: $96.00 (Check) For: English, 
Carol (plaintiff) and English, Eric (plaintiff) 
CARTER Complaint Filed Jon J. Shindurling 
CEARLY Amended Complaint And Demand for Jury Trial Jon J. Shindurling 
Filed 
DOOLITTL Miscellaneous Payment: For Making Copy Of Any Jon J. Shindurling 
File Or Record By The Clerk, Per Page Paid by: 
Elam & Burke Receipt number: 0048513 Dated: 
10/21/2013 Amount: $8.00 (Check) 
CARTER Defendant: Cook Incorporated Notice Of Jon J. Shindurling 
Appearance William G Dryden 
CARTER Defendant: Cook Incorporated Notice Of Jon J. Shindurling 
Appearance Craig Yabui 
CARTER Defendant: Cook Medical Incorporated Notice Of Jon J. Shindurling 
Appearance William G Dryden 
CARTER Defendant: Cook Medical Incorporated Notice Of Jon J. Shindurling 
Appearance Craig Yabui 
CARTER Defendant: Cook Medical Technologies, LLC Jon J. Shindurling 
Notice Of Appearance William G Dryden 
CARTER Defendant: Cook Medical Technologies, LLC Jon J. Shindurling 
Notice Of Appearance Craig Yabui 
CARTER Defendants - Notice Of Filing Notice Of Removal Jon J. Shindurling 
Of Civil Action 
CARTER Filing: 11 - Initial Appearance by persons other Jon J. Shindurling 
than the plaintiff or petitioner Paid by: Dryden, 
William G (attorney for Cook Incorporated) 
Receipt number: 0050309 Dated: 11/1/2013 
Amount: $66.00 (Check) For: Cook Incorporated 
(defendant), Cook Medical Incorporated 
(defendant) and Cook Medical Technologies, LLC 
( defendant) 
GWALTERS Civil Disposition entered for: Cook Incorporated, Jon J. Shindurling 
Defendant; Cook Medical Incorporated, 
Defendant; Cook Medical Technologies, LLC, 
Defendant; Does 1-20,, Defendant; English, 
Carol, Plaintiff; English, Eric, Plaintiff. Filing date: 
10/31/2013 
)ate: 6/9/2015 
rime: 11 :20 AM 

























icial District Court - Bonneville Count 
ROA Report 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 
Carol English, etal. vs. Cook Incorporated, etal. 
User 
GWALTERS Case Status Changed: Closed 
DOOLITTL Remanded Back to District Court by Federal 
Court 
LYKE Hearing Scheduled (Status Conference 
02/24/2014 09:45 AM) 
LYKE Notice of Hearing 
LYKE Answer of all defendants (filed in Fed. Court on 
11/5/13 
LYKE 2nd Amended Complaint Filed in Fed. Court on 
1/6/14 
HUMPHREY Another Summons Issued On Second Amended 
Complaint (no copies provided) 
User: PADILLA 
Judge 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
HUMPHREY Motion For Pro Hae Vice Admission Of Jessica A Jon J. Shindurling 
Andrew To Appear 
HUMPHREY Motion For Pro Hae Vice Admission Of Ralph L. Jon J. Shindurling 
Dewsnup To Appear 
CARTER Plaintiff - Motion For Pro Hae Vice Admission Of Jon J. Shindurling 
David R. Olsen To Appear 
LYKE Hearing result for Status Conference scheduled Jon J. Shindurling 
on 02/24/2014 09:45 AM: District Court Hearing 
Held 
Court Reporter: 
Number of Transcript Pages for this hearing 
estimated: Set PTC and Trial Date - Answers 
need to be filed - Mr. Yabui and three others to 
appear by phone Under50 
LYKE Hearing Scheduled (Status Conference Jon J. Shindurling 
04/21/2014 09:00 AM) 
LYKE Notice of Hearing Jon J. Shindurling 
CARTER Defendant: Eastern Idaho Regional Med Center Jon J. Shindurling 
Notice Of Appearance Marvin M Smith 
CARTER Defendant Eastern Idaho Health Services, Inc Jon J. Shindurling 
dba Eastern Idaho Regional Medical Centers 
Motion For Summary Judgment 
CARTER Affidavit Of Marvin M. Smith In Support Of Jon J. Shindurling 
Defendant Eastern Idaho Health Services, Inc 
dba Eastern Idaho Regional Medical Centers 
Motion For Summary Judgment 
CARTER Memorandum In Support Of Defendant Eastern Jon J. Shindurling 
Idaho Health Services, Inc dba Eastern Idaho 
Regional Medical Centers Motion For Summary 
Judgment 
CARTER Notice Of Hearing - RE: Defendant Eastern Idaho Jon J .. Shindurling 
Health Services, Inc dba Eastern Idaho Regional 
Medical Centers Motion For Summary Judgment 
04/14/2014 10:00AM 
)ate: 6/9/2015 
rime: 11 :20 AM 


























icial District Court - Bonneville Coun 
ROA Report 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 
Carol English, etal. vs. Cook Incorporated, etal. 
1 
User 
CARTER Filing: 11 - Initial Appearance by persons other 
than the plaintiff or petitioner Paid by: Smith, 
Marvin M (attorney for Eastern Idaho Regional 
Med Center) Receipt number: 0012318 Dated: 
3/17/2014 Amount: $66.00 (Check) For: Eastern 
Idaho Regional Med Center (defendant) 
LYKE Hearing Scheduled (Motion 04/14/2014 10:00 
AM) MSJ 
LYKE Order Granting Motions for Pro Hae Vice 
Admission 
CARTER Memorandum In Opposition To Defendant 
Eastern Idaho Health Services, Inc. OBA Eastern 
Idaho Regional Medical Centers Motion For 
Summary Judgment 
CARTER Affidavit of Service - 03/21/2014 James 
Taylor, D.O. 
CARTER Affidavit of Service - 02/25/2014 Eastern 
Idaho Health Services Inc OBA Eastern Idaho 
Regional Medical Center By Leaving With CT 
Corporation Thru Martha Turner 
LYKE Hearing Scheduled (Motion 05/05/2014 11 :00 
AM) Motion for Summary Judgment - Friess to 
send NTC 
BIRCH Defendant: Taylor, James DO Notice Of 
Appearance J Michael Wheiler 
BIRCH Filing: 11 - Initial Appearance by persons other 
than the plaintiff or petitioner Paid by: Thomsen 
Holman Wheiler Receipt number: 0015581 
Dated: 4/7/2014 Amount: $66.00 (Check) For: 
Taylor, James DO (defendant) 
BIRCH Defendant James Taylor, D.O.'s First Motion For 
Summary Judgment 
BIRCH Defendant James Taylor, 0.0.'s Memorandum In 
Support Of First Motion For Summary Judgment 
BIRCH Affidavit Of James Taylor, 0.0. 
BIRCH Affidavit Of J. Michael Wheiler 
BIRCH Notice Of Hearing - May 5, 2014 at 11AM 
BIRCH Second Affidavit Of Marvin M. Smith In Support 
Of Defendant Eastern Idaho Health Services, Inc. 
OBA Eastern Idaho Regional Medical Center's 
Motion For Summary Judgment 
BIRCH Reply In Support Of Defendant Eastern Idaho 
Health Services, Inc. OBA Eastern Idaho 
Regional Medical Center's Motion For Summary 
Judgment 
LYKE Motion to Consolidate Hearings 
User: PADILLA 
Judge 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Date: 6/9/2015 
Time: 11.20 AM 























dicial District Court Bonneville Coun User: PADILLA 
ROA Report 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 
















Hearing result for Motion scheduled on 
04/14/2014 10:00 AM: Continued MSJ 
Judge 
Jon J. Shindurling 
Notice To Vacate Hearing Jon J. Shindurling 
Amended Notice Of Hearing - RE: Motion For Jon J. Shindurling 
Summary Judgment 05/05/2014 11 :ODAM 
Defendant's Motion For Pro Hae Vice Admission Jon J. Shindurling 
For Douglas B. King 
Defendant's Motion For Pro Hae Vice Admission Jon J. Shindurling 
For Sandra L Davis 
Cook Defendant's Notice Of Corrected Service - Jon J. Shindurling 
Motion For Pro Hae Vice Admission For Douglas 
B. King And Motion For Pro Hae Vice Admission 
For Sandra L Davis 
Answer Of Cook Incorporated, Cook Medical Jon J. Shindurling 
Incorporated, And Cook Medical Technologies, 
LLC, To Plaintiffs' Second Amended Complaint 
And Demand For Jury Trial 
Order Granting Pro Hae Vice Admission for 
Douglas B. King 
Jon J. Shindurling 
Order Granting Par Hae Vice Admission for Jon J. Shindurling 
Sandra L Davis 
Memorandum In Oppostition to Defendant James Jon J. Shindurling 
Taylor, D.O.'s Motion For Summary Judgment 
Minute Entry Jon J. Shindurling 
Hearing type: Status Conference 
Hearing date: 4/21/2014 
Time: 8:59 am 
Courtroom: 
Court reporter: Mary Fox 
Minutes Clerk: Amanda Lyke 
Tape Number: 
Party: Carol English, Attorney: DeAnne Casperson 
Party: Cook Incorporated, Attorney: William Dryde1 
Party: Cook Medical Incorporated, Attorney: 
William Dryden 
Party: Cook Medical Technologies, LLC, Attorney: 
William Dryden 
Party: Eastern Idaho Regional Med Center, 
Attorney: Marvin Smith 
Party: Eric English, Attorney: DeAnne Casperson 
Party: James Taylor, Attorney: J Wheiler 
Hearing result for Status Conference scheduled Jon J. Shindurling 
on 04/21/2014 09:00 AM: District Court Hearing 
Held 
Hearing Scheduled (Jury Trial 07/06/2015 01 :30 Jon J. Shindurling 
PM) 
Hearing Scheduled (Pretrial Conference 
06/22/2015 10:00 AM) 
Jon J. Shindurling 
)ate: 6/9/2015 
rime: 11 :20 AM 






















icial District Court - Bonneville Count 
ROA Report 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 
Carol English, etal. vs. Cook Incorporated, etal. 
User 
LYKE Notice of Hearings 
LYKE Order Setting Pretrial Conference/trial 
LYKE Order Referring Case to Mediation 
CARTER Defendant James Taylor, D.O.s Reply 
Memorandum In Support Of First Motion For 
Summary Judgment 
CARTER Supplementation Of The Factual Record On 
Defendants Motion For Summary Judgment 
LYKE Minute Entry 
Hearing type: Motion 
Hearing date: 5/5/2014 
Time: 11 :05 am 
Courtroom: 
Court reporter: Mary Fox 
Minutes Clerk: Amanda Lyke 
Tape Number: 5 
Party: Carol English, Attorney: DeAnne Casperson 
Party: Cook Incorporated, Attorney: William Dryde 
Party: Cook Medical Incorporated, Attorney: 
William Dryden 
Party: Cook Medical Technologies, LLC, Attorney: 
William Dryden 
Party: Eastern Idaho Regional Med Center, 
Attorney: Marvin Smith 
Party: Eric English, Attorney: DeAnne Casperson 
Party: James Taylor, Attorney: J Wheiler 
LYKE Hearing result for Motion scheduled on 
05/05/2014 11 :00 AM: District Court Hearing Hel< 
Court Reporter: Mary Fox 
Number of Transcript Pages for this hearing 
estimated: X2 - Motion for Summary Judgment -
Friess to send NTC Under 100 
User: PADILLA 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
CARTER Notice Of Service - Cook Defendants First Set Of Jon J. Shindurling 
Interrogatories To Plaintiffs And Cook Defendants 
First Set Of Requests For Production To Plaintiffs 
LYKE Opinion and Order Granting Medical Defendants' Jon J. Shindurling 
Motions for Summary Judgment 
LYKE Judgment of Dismissal with Prejudice against Jon J. Shindurling 
Eastern Idaho Health Services, Inc 
LYKE Civil Disposition entered for: Eastern Idaho Jon J. Shindurling 
Regional Med Center, Defendant; English, Carol, 
Plaintiff; English, Eric, Plaintiff. Filing date: 
6/30/2014 
CARTER Plaintiff - Motion For Reconsideration Jon J. Shindurling 
CARTER Memorandum In Support Of Motion For Jon J. Shindurling 
Reconsideration 
LYKE Judgment of Dismissal w/ Prejudice Jon J. Shindurling 
)ate: 6/9/2015 
rime: 11 :20 AM 

























icial District Court - Bonneville Count User: PADILLA 
ROA Report 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 
















Case Status Changed: Closed pending clerk Jon J. Shindurling 
action 
Hearing Scheduled (Motion 09/08/2014 10:30 Jon J. Shindurling 
AM) Mtn to Reconsider 
Notice Of Hearing - RE: Motion For Jon J. Shindurling 
Reconsideration 09/08/2014 10:30AM 
Eastern Idaho Health Services, Inc dba Eastern Jon J. Shindurling 
Idaho Regional Medical Centers Memorandum 
Opposing Plaintiffs Motion For Reconsideration 
Affidavit Of Marvin M. Smith Opposing Plaintiffs Jon J. Shindurling 
Motion For Reconsideration 
Defendant James Taylor, D.0.s Reply Jon J. Shindurling 
Memorandum In Opposition To Plaintiffs Motion 
For Reconsideration 
Second Affidavit Of J. Michael Wheiler Jon J. Shindurling 
Plaintiffs - Reply Memorandum In Support Of Jon J. Shindurling 
Motion For Reconsideration 
Minute Entry Jon J. Shindurling 
Hearing type: Motion 
Hearing date: 9/8/2014 
Time: 10:27 am 
Courtroom: 
Court reporter: Mary Fox 
Minutes Clerk: Amanda Lyke 
Tape Number: 
Party: Carol English, Attorney: DeAnne Casperson 
Party: Cook Incorporated, Attorney: William Dryde1 
Party: Cook Medical Incorporated, Attorney: 
William Dryden 
Party: Cook Medical Technologies, LLC, Attorney: 
William Dryden 
Party: Eastern Idaho Regional Med Center, 
Attorney: Marvin Smith 
Party: Eric English, Attorney: DeAnne Casperson 
Party: James Taylor, Attorney: J Wheiler 
Hearing result for Motion scheduled on Jon J. Shindurling 
09/08/2014 10:30 AM: District Court Hearing Hel< 
Court Reporter: Mary Fox 
Number of Transcript Pages for this hearing 
estimated: Mtn to Reconsider 100 pgs 
Stipulation For Entry Of Agreed Protective Order Jon J. Shindurling 
Cook Defendants' Notice Of Service Of Jon J. Shindurling 
Responses To Plaintiffs' First Set Of 
Interrogatories And Requests For Production (fax) 
Agreed Protective Order Jon J. Shindurling 
Opinion and Order Denying Plaintiffs Motion for Jon J. Shindurling 
Reconsideration 
Jate: 6/9/2015 
rime: 11 :20 AM 




























Seventh icial District Court - Bonneville Coun User: PADILLA 
ROA Report 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 




















Eastern Idaho Health Services, Inc. dba Eastern Jon J. Shindurling 
Idaho Reginal Medical Center's Objections And 
Responses To Subpoena Duces Tecum 
Plaintiffs - Motion For Rule 54(b) Certification Of Jon J. Shindurling 
Judgments Of Dismissal Of Medical Defendants 
Memorandum In Support Of Motion For Rule Jon J. Shindurling 
54(b) Certification Of Judgments Of Dismissal Of 
Medical Defendants 
Hearing Scheduled (Motion 01/05/2015 10:00 Jon J. Shindurling 
AM) Rule 54b 
Notice Of Hearing RE: Plaintiffs Motion For Rule Jon J. Shindurling 
548 Certificatio Of Judgments Dismissal Of 
Medical Defendants 01-05-15 @ 10:00 
AM 
Filing: L4 - Appeal, Civil appeal or cross-appeal to Jon J. Shindurling 
Supreme Court Paid by: Dewsnup, King & 
Olsen Receipt number: 0055122 Dated: 
12/10/2014 Amount: $129.00 (Check) For: 
English, Eric (plaintiff) 
Plaintiffs' Notice Of Appeal 
Appealed To The Supreme Court 
Jon J. Shindurling 
Jon J. Shindurling 
Defendant - Motion For Pro Hae Vice Admission Jon J. Shindurling 
For Christopher D. Lee 
Order Granting Pro Hae Vice Admission for Jon J. Shindurling 
Christopher D. Lee 
Defendant James Taylor, D.O.'s Response TO Jon J. Shindurling 
Plaintiffs' Motion For Certification 
Eastern Idaho Health Services, Inc. dba Eastern Jon J. Shindurling 
Idaho Regional Medical Center's Response To 
Plaintiffs' Motion For Rule 54(b) Certification 
Eastern Idaho Health Services, Inc. dba Eastern Jon J. Shindurling 
Idaho Regional Medical Center's Request For 
Additional Documents In Clerk's Record On 
Appeal Pursuant To I.AR. 19 And I.AR 28(c) 
Clerk's Certificate of Appeal 
Appealed To The Supreme Court 
Bond Posted - Cash (Receipt 57196 Dated 
12/30/2014 for 100.00) 
Reply Memorandum In Support Of Motion For 
Rule 54(b) Certification Of Judgments Of 
Dismissal Of Medical Defendants 
Motion to Appear Telephonically 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
)ate: 6/9/2015 
~ime: 11 :20 AM 













Seventh icial District Court - Bonneville Count 
ROA Report 
Case: CV-2013-0004868-0C Current Judge: Jon J. Shindurling 
Carol English, etal. vs. Cook Incorporated, etal. 
User 
LYKE Minute Entry 
Hearing type: Motion 
Hearing date: 1/5/2015 
Time: 10:02 am 
Courtroom: 
Court reporter: Mary Fox 
Minutes Clerk: Amanda Lyke 
Tape Number: 
Party: Carol English, Attorney: DeAnne Casperson 
Party: Cook Incorporated, Attorney: William Dryde 
Party: Cook Medical Incorporated, Attorney: 
William Dryden 
Party: Cook Medical Technologies, LLC, Attorney: 
William Dryden 
Party: Eastern Idaho Regional Med Center, 
Attorney: Marvin Smith 
Party: Eric English, Attorney: DeAnne Casperson 
Party: James Taylor, Attorney: J Wheiler 
LYKE Hearing result for Motion scheduled on 
01/05/2015 10:00 AM: District Court Hearing Hel< 
Court Reporter: Mary Fox 
Number of Transcript Pages for this hearing 
estimated: Rule 54b Under 50 
BIRCH Stipulation Re: Agreed Protective Order Entered 
October 16, 2014 
SOLIS Order Granting Motion For Rule 54(b) 
Certification Of Judgments Of Dismissal Of 
Medical Defendants And Rule 54(b) Certification 
BIRCH Plaintiffs' Amended Notice Of Appeal 
PADILLA Second Amended Notice of Appeal 
User: PADILLA 
Judge 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
Jon J. Shindurling 
DeAnne Casperson (ISB #6698) 
dcasperson@holdenlegal.com 
HOLDEN, KIDWELL, HAHN & CRAPO 
1000 Riverwalk 200 
Box 50130 
Idaho Falls, ID 83405-0130 
Ralph L. Dewsnup (UT Bar #876) 
rdews@dkolaw.com 
David R. Olsen (UT Bar #2458) 
dolse@dkolaw.com 
Jessica A. Andrew (UT Bar #12433) 
iandrew@dkolaw.com 
DEWSNUP, KING&OLSEN 
36 South State Street, Suite 2400 
Salt Lake City, Utah 84111-0024 
Telephone: (801) 533-0400 
Facsimile: (801) 363-4218 
(pro hac vice applications forthcoming) 
Attorneys for Plaintiffs 
2013 SEP l 3 \4 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; and DOES 1-20, 
Case No. 
COMPLAINT AND DEMAND FOR 
JURYTRIAL 
Filing Fee $96.00 
Pursuant to Idaho Code§ 6-1401 et seq, Plaintiffs hereby complain of Defendants 
and state as follows: 
1 
IDENTIFICATION OF PARTIES 
Bonneville County, Idaho. Plaintiffs bring 
Idaho Code§ 6-1401 et 
action 
Defendant Cook Incorporated is an Indiana corporation. On information and 
belief, Defendant Cook Incorporated designed, manufactured, marketed and/or sold a 
medical device called a Cantata Superselective Microcatheter (the Catheter), which was 
used in an epistaxis embolization procedure performed on Plaintiff Carol English on 
September 17, 2011. 
Defendant Cook Medical Incorporated is an Indiana corporation. On 
information and belief, Defendant Cook Medical Incorporated designed, manufactured, 
marketed and/or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Cook Medical Technologies, LLC is an Indiana LLC. On information 
and belief, Defendant Cook Medical Technologies, LLC designed, manufactured, 
marketed and/ or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
STATEMENTS OF FACTS 
1. Plaintiff Carol English presented at Idaho Community Care with a serious 
nosebleed on the evenings of September 16, 2011. 
2. Mrs. English's nosebleed had been continuous for several hours. Idaho 
Community Care providers attempted to stop the nosebleed vvithout success. They 
2 
1 
Mrs. English to the Eastern Idaho Regional Medical Center (EIRMC) 
EIRMC emergency department packed 
went home around midnight. 
English's 
4. Mrs. English's nosebleed began again, and she returned to the emergency 
room the following morning, September 17, 2011. Dr. Dan Hinckley recommended that 
Mrs. English undergo an epistaxis embolization procedure. 
5. Dr. James Taylor, D.O., perlorm the epistaxis embolization procedure by 
using Defendants' Catheter to inject PVA foam embolization particles into the left 
internal maxillary artery under fluoroscopic guidance. The particles, as injected by 
Defendants' Catheter, were to form an em bolus, blocking the source of the nosebleed. 
6. During the embolization procedure, the cap of Defendants' Catheter broke, 
releasing all of the PVA particles into Mrs. English's arteries, which particles then made 
their way to her brain, clotted, and caused a stroke. 
FIRST CAUSE OF ACTION 
STRICT PRODUCTS LIABILITY 
7. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
8. Defendants are in the business of selling Catheters, and they designed, 
manufactured, assembled, labeled, marketed, distributed, and/ or sold the Catheter used 
in Mrs. English's epistaxis embolization procedure. 
9. Mrs. English is in the class of persons Defendants should reasonably 
foresee as being subject to the harm caused by a defective Catheter because Mrs. English 
was the type of person for whom the Catheter was intended to be used. 
3 
11 




that the foreseeable risks, including the 
\'\rith design formulation of the 
11. Defendants' Catheter was more dangerous that its ordinary users, 
including but not limited to interventional radiologists or interventional radiology 
patients, would expect. 
12. Defendants' Catheter used in Mrs. English's embolization procedure was 
defective, unsafe, not reasonably fit, and unreasonably dangerous for its intended and 
foreseeable uses in that, among other things discovery may reveal: 
a. The Catheter was designed in a manner that allowed the cap to 
break off the end of the catheter; 
b. The Catheter was manufactured in a manner that allowed the cap to 
break off the end of the catheter; or 
c. The Catheter was unaccompanied by adequate warnings or 
instructions to allow the Catheter's users to safely perform epistaxis embolization 
procedures. 
13. These defects caused Mrs. English's injuries and Plaintiffs damages. 
14. These defects existed when the Catheter left Defendants' supervision and 
control. 
15. The Catheter was expected to and did reach the ultimate user without 
substantial change in the condition in which it was sold and distributed. 
16. The dangers posed by the defective condition of the Catheter were not 




As a direct and proximate result of the defective and unreasonably 
condition Defendants' Catheter, Plaintiffs have suffered 
damages and losses as alleged herein. 
SECOND CAUSE OF ACTION 
NEGLIGENCE 
18. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
19. At all relevant times, Defendants knew, or in the exercise of reasonable 
diligence should have known, that the Catheter was defective and unreasonably 
dangerous, as alleged above. 
20. Defendants had a duty to Plaintiffs to provide a Catheter in a nondefective 
condition. 
21. Defendants breached that duty and provided a Catheter that was defective 
and unreasonably dangerous, as alleged above. 
22. As a direct and proximate result of Defendant's breach of their duty to 
provide a nondefective product, Plaintiffs suffered injuries and damages, as alleged 
herein. 
THIRD CAUSE OF ACTION 
BREACH OF WARRANTY 
23. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
24. Defendants expressly and impliedly warranted that their Catheter was 
merchantable, fit for its ordinary purposes, and fit for Mrs. English's particular purpose. 
25. Defendants breached these warranties by providing a Catheter that was 




As a direct and proximate result of Defendants' breach of warranties, 
injuries and damages, as alleged noy,•,:nn 
FOURTH CAUSE OF ACTION 
LOSS OF CONSORTIUM 
27. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
28. At all relevant times herein, Plaintiffs were husband and wife. 
29. As a direct and proximate result of Defendants' fault, Plaintiff Carol 
English has suffered a significant and permanent injury to her person that substantially 
changed her lifestyle and caused her significant impairment and limitations. 
30. As a direct and proximate result of the serious injuries to Plaintiff Carol 
English, Plaintiff Eric English has suffered a loss of consortium and injury to his 
relationship with his wife, his lifestyle and his activities. 
DAMAGES 
31. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
32. As a result of the acts and omission of Defendants set forth generally 
above, and other and further acts and omissions that discovery may reveal, Plaintiffs 
have suffered and will suffer the following damages: 
a. Past expenses for medical, surgical, nursing and rehabilitative care, 
therapy and equipment; 
b. Future expenses for medical, surgical, nursing and rehabilitative 
care, therapy and equipment; 
c. Past and future lost wages and impairment of earning capacity; 
d. Past and future loss of household services; 
e. Past and future care gratuitously rendered; 
6 
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f. Past and future damages for the loss of society, comfort, 
General damages for pain and suffering, mental emotional 
distress, permanent disability, substantial alterations of lifestyle, loss of enjoyment of 
life, and other significant damages; and 
h. Plaintiffs' costs in this action, together with interest on special and 
general damages from the date of occurrence at the legal rate until paid, interest on any 
judgment awarded herein at the legal rate until paid, and other and further relief as the 
Court deems equitable and just. 
DEMANDFORJURYTRIAL 
33. Plaintiffs demand trial by a jury on all matters herein. 
PRAYER FOR RELIEF 
WHEREFORE, Plaintiffs pray for relief as follows: 
a. For economic damages, including but not limited to medical and related 
expenses and future medical and rehabilitative expenses; 
b. For non-economic damages; 
c. For costs, expenses and attorneys fees to the extent allowed by law; 
d. For pre- and post-judgment interest, to the extent allowed by law; and 
e. For such other relief as the Court may deem just and proper under the 
circumstances. 
Date: September 13, 2013 ~~l," ' Dti'-ccl= --V,4;........ ~ 
eAnne Casperson · 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. 
Attorneys for Plaintiffs 
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DeAnne Casperson (ISB #6698) 
dcasperson@holdenlegal.com 
HOLDEN, KIDWELL, HAHN CRAPO, 
1000 Riverwalk 200 
Box 50130 
Idaho Falls, ID 83405-0130 
Ralph L. Dewsnup (UT Bar #876) 
rdews@dkolaw.com 
David R. Olsen (UT Bar #2458) 
dolse@dkolaw.com 
Jessica A. Andrew (UT Bar #12433) 
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DEWSNUP, KING & OLSEN 
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Facsimile: (801) 363-4218 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; and DOES 1-20, 
Defendants. 
Case No. CV-2013-4868 
AMENDED COMPLAINT AND 
DEMAND FOR JURY TRIAL 
Pursuant to Idaho Code § 6-1401 et seq, Plaintiffs hereby complain of Defendants 




IDENTIFICATION OF PARTIES 
"'"''·u."'u'-"' of Bonneville County, Idaho. Plaintiffs bring this action 
A~A,JAA~ ofldaho § 6-1401 seq. 
Defendant Cook Incorporated is an Indiana corporation. On information and 
belief, Defendant Cook Incorporated designed, manufactured, marketed and/ or sold a 
medical device called a Cantata Superselective Microcatheter (the Catheter), which was 
used in an epistaxis embolization procedure performed on Plaintiff Carol English on 
September 17, 2011. 
Defendant Cook Medical Incorporated is an Indiana corporation. On 
information and belief, Defendant Cook Medical Incorporated designed, manufactured, 
marketed and/ or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Cook Medical Technologies, LLC is an Indiana LLC. On information 
and belief, Defendant Cook Medical Technologies, LLC designed, manufactured, 
marketed and/ or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
JURISDICTION AND VENUE 
This Court has jurisdiction over this action pursuant to Idaho Code§§ 1-705 and 
5-514 and other applicable provisions. 
Venue is proper in this Court pursuant to Idaho Code § 5-404 and other 
applicable provisions. 
The amount in controversy exceeds $10,000. 
2 
7 
STATEMENTS OF FACTS 
English presented at Idaho Community Care vvith a serious 
evemngs September 2011. 
2. Mrs. English's nosebleed had been continuous for several hours. Idaho 
Community Care providers attempted to stop the nosebleed without success. They 
referred Mrs. English to the Eastern Idaho Regional Medical Center (EIRMC) 
emergency department. 
3. The EIRMC emergency department packed Mrs. English's nose, and she 
went home around midnight. 
4. Mrs. English's nosebleed began again, and she returned to the emergency 
room the following morning, September 17, 2011. Dr. Dan Hinckley recommended that 
Mrs. English undergo an epistaxis embolization procedure. 
5. Dr. James Taylor, D.O., perform the epistaxis embolization procedure by 
using Defendants' Catheter to inject PV A foam embolization particles into the left 
internal maxillary artery under fluoroscopic guidance. The particles, as injected by 
Defendants' Catheter, were to form an embolus, blocking the source of the nosebleed. 
6. During the embolization procedure, the cap of Defendants' Catheter broke, 
releasing all of the PVA particles into Mrs. English's arteries, which particles then made 
their way to her brain, clotted, and caused a stroke. 
FIRST CAUSE OF ACTION 
STRICT PRODUCTS LIABILITY 
7. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
3 8 
8. Defendants are in the business of selling Catheters, and they designed, 
,u~,u~ .• ~'"'.~t ... ,1 ..... ar-1 assembled, labeled, marketed, distributed, and/or sold the Catheter used 
embolization procedure. 
9. Mrs. English is in the class of persons Defendants should reasonably 
foresee as being subject to the harm caused by a defective Catheter because Mrs. English 
was the type of person for whom the Catheter was intended to be used. 
10. Defendants placed into the stream of commerce a Catheter that was 
defective and unreasonably dangerous such that the foreseeable risks, including the risk 
of stroke, exceeded the benefits associated with the design and/ or formulation of the 
Catheter. 
11. Defendants' Catheter was more dangerous that its ordinary users, 
including but not limited to interventional radiologists or interventional radiology 
patients, would expect. 
12. Defendants' Catheter used in Mrs. English's embolization procedure was 
defective, unsafe, not reasonably fit, and unreasonably dangerous for its intended and 
foreseeable uses in that, among other things discovery may reveal: 
a. The Catheter was designed in a manner that allowed the cap to 
break off the end of the catheter; 
b. The Catheter was manufactured in a manner that allowed the cap to 
break off the end of the catheter; or 
c. The Catheter was unaccompanied by adequate warnings or 
instructions to allow the Catheter's users to safely perform epistaxis embolization 
procedures. 
13. These defects caused Mrs. English's injuries and Plaintiffs damages. 
4 
These defects existed when the Catheter left Defendants' supervision and 
Catheter was expected to and did reach the ultimate user without 
substantial change in the condition in which it was sold and distributed. 
16. The dangers posed by the defective condition of the Catheter were not 
readily recognizable by Dr. Taylor or other ordinary users of the Catheter. 
17. As a direct and proximate result of the defective and unreasonably 
dangerous condition of Defendants' Catheter, Plaintiffs have suffered and will continue 
to suffer injuries, damages and losses as alleged herein. 
SECOND CAUSE OF ACTION 
NEGLIGENCE 
18. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
19. At all relevant times, Defendants knew, or in the exercise of reasonable 
diligence should have known, that the Catheter was defective and unreasonably 
dangerous, as alleged above. 
20. Defendants had a duty to Plaintiffs to provide a Catheter in a nondefective 
condition. 
21. Defendants breached that duty and provided a Catheter that was defective 
and unreasonably dangerous, as alleged above. 
22. As a direct and proximate result of Defendant's breach of their duty to 
provide a nondefective product, Plaintiffs suffered injuries and damages, as alleged 
herein. 
5 
THIRD CAUSE OF ACTION 
BREACH OF WARRANTY 
incorporate the preceding allegations as fully set 
24. Defendants expressly and impliedly warranted that their Catheter was 
merchantable, fit for its ordinary purposes, and fit for Mrs. English's particular purpose. 
25. Defendants breached these warranties by providing a Catheter that was 
not merchantable, fit for its ordinary purposes, or fit for Mrs. English's particular 
purpose. 
26. As a direct and proximate result of Defendants' breach of warranties, 
Plaintiffs suffered injuries and damages, as alleged herein. 
FOURTH CAUSE OF ACTION 
LOSS OF CONSORTIUM 
27. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
28. At all relevant times herein, Plaintiffs were husband and wife. 
29. As a direct and proximate result of Defendants' fault, Plaintiff Carol 
English has suffered a significant and permanent injury to her person that substantially 
changed her lifestyle and caused her significant impairment and limitations. 
30. As a direct and proximate result of the serious injuries to Plaintiff Carol 
English, Plaintiff Eric English has suffered a loss of consortium and injury to his 
relationship with his wife, his lifestyle and his activities. 
DAMAGES 
31. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
6 
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32. As a result of the acts and omission of Defendants set forth generally 
acts and omissions that discovery 
the following damages: 
a. Past expenses for medical, surgical, nursing and rehabilitative care, 
therapy and equipment; 
b. Future expenses for medical, surgical, nursing and rehabilitative 
care, therapy and equipment; 
c. Past and future lost wages and impairment of earning capacity; 
d. Past and future loss of household services; 
e. Past and future care gratuitously rendered; 
f. Past and future damages for the loss of society, comfort, 
companionship, support and consortium 
g. General damages for pain and suffering, mental and emotional 
distress, permanent disability, substantial alterations oflifestyle, loss of enjoyment of 
life, and other significant damages; and 
h. Plaintiffs' costs in this action, together with interest on special and 
general damages from the date of occurrence at the legal rate until paid, interest on any 
judgment awarded herein at the legal rate until paid, and other and further relief as the 
Court deems equitable and just. 
DEMANDFORJURYTRIAL 
33. Plaintiffs demand trial by a jury on all matters herein. 
7 
2 
PRAYER FOR RELIEF 
Plaintiffs pray for relief as follows: 
a. not limited to medical related 
expenses and future medical and rehabilitative expenses; 
b. For non-economic damages; 
c. For costs, expenses and attorneys fees to the extent allowed by law; 
d. For pre- and post-judgment interest, to the extent allowed by law; and 
e. For such other relief as the Court may deem just and proper under the 
circumstances. 
Date: September 17, 2013 ~,\Ac~=·' 
DeAnne Casperso~ · 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. 
Attorneys for Plaintiffs 
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William G. Dryden 
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Boise, ID 83701 
Telephone: (208) 343-5454 
Facsimile: (208 384-5844 
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(admitted pro hac vice) 
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211 N. Pennsylvania 
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Attorneys for Cook Incorporated, Cook Medical Incorporated, 
and Cook Medical Technologies, LLC 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
VS. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
IN CORPORA TED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; and DOES 1-20, 
Defendants. 
Case No. 4: I 3-cv-00469-EJL 
ANSWER OF COOK INCORPORATED, 
COOK MEDICAL INCORPORATED, AND 
COOK MEDICAL TECHNOLOGIES, LLC 
TO PLAINTIFFS' AMENDED COMPLAINT 
AND DEMAND FOR JURY TRIAL 
ANSWER OF COOK INCORPORATED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL l 
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For Answer to the Amended Complaint and Demand for Trial (the 
and 
"Plaintiffs''), individuals, by way of admissions and denials thereto, Defendants Cook 
Incorporated ("Cook"), Cook Medical Incorporated ("CMI"), and Cook Medical Technologies, 
LLC ("CMT") (sometimes collectively the "Cook Defendants"), state: 
INTRODUCTION 
The following defenses are not stated separately as to each claim for relief or allegation 
of Plaintiffs, nevertheless, the following defenses are applicable, where appropriate, to any and 
all of Plaintiffs' claims for relief. Cook Defendants, in asserting the following defenses, does not 
admit that the burden of proving the allegations or denials contained in the defenses is upon 
Cook Defendants, but, to the contrary, assert that by reason of said denials, and by reason of 
relevant statutory and judicial authority, the burden of proving the facts relevant to many of the 
defenses and affirmative defenses and the burden of proving the inverse of the allegations 
contained in many of the defenses and affirmative defenses is upon Plaintiffs. Moreover, Cook 
Defendants do not admit, in asserting any defense, any responsibility or liability but, to the 
contrary, specifically deny any and all allegations of responsibility and liability contained in 
Plaintiffs' Complaint. 
IDENTIFICATION OF PARTIES 
With respect to the unnumbered paragraphs on page 2 of the Complaint, under the 
heading "IDENTIFICATION OF PARTIES," Cook Defendants state: 
With respect to the first paragraph under this heading, Cook Defendants are without 
information as to Plaintiff's purported residency in Bonneville County, Idaho. Cook Defendants 
ANSWER OF COOK iNCORPORATED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 2 
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admit Plaintiffs brought this action pursuant to Idaho Code § 6-140 I ~- but deny 
With respect to the second paragraph under this heading, Cook Defendants admit only 
that Cook is an Indiana corporation and that Cook designed and manufactures medical devices 
called Cantata™ Superselective Microcatheters. Cook Defendants are without knowledge of the 
remaining allegations contained in the second paragraph under this heading and therefore deny 
all remaining allegations. 
With respect to the third paragraph under this heading, Cook Defendants admit only that 
CMI is an Indiana corporation and that CMI markets and sells medical devices called Cantata™ 
Superselective Microcatheters. Cook Defendants are without knowledge of the remaining 
allegations contained in the third paragraph under this heading and therefore deny all remaining 
allegations. 
With respect to the fourth paragraph under this heading, Cook Defendants admit only that 
CMT is an Indiana corporation. Cook denies that CMT designed, manufactured, marketed, or 
sold medical devices called Cantata™ Superselective Microcathetcrs. Cook Defendants arc 
without knowledge of the remaining allegations contained in the fourth paragraph under this 
heading and therefore deny all remaining allegations. 
JUSRISDICTION AND VENUE 
With respect to the unnumbered paragraphs on page 2 of the Complaint, under the 
heading "JURISDICTION AND VENUE," Cook Defendants state: 
Cook Defendants admit only that Plaintiffs seek damages in excess of $75,000.00, 
excluding interests and costs, and that, if, as alleged in the Amended Complaint, Plaintiffs are in 
ANSWER OF COOK iNCORPORATED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL 3 
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fact citizens of Idaho, that then they and Cook, CMI, and CMT are citizens different States 
§ I 
has jurisdiction over this matter. Cook Defendants deny the remammg allegations in the 
unnumbered paragraphs on page 2 of the Complaint, under the heading "JURISDICTION AND 
VENUE." 
STATEMENT OF FACTS 
I. Cook Defendants are without knowledge of the allegations contained in 
paragraph l and therefore deny all allegations in paragraph I. 
2. Cook Defendants are without knowledge of the allegations contained in 
paragraph 2 and therefore deny all allegations in paragraph 2. 
3. Cook Defendants are without knowledge of the allegations contained in 
paragraph 3 and therefore deny all allegations in paragraph 3. 
4. Cook Defendants are without knowledge of the allegations contained in 
paragraph 4 and therefore deny all allegations in paragraph 4. 
5. Cook Defendants are without knowledge of the allegations contained in 
paragraph 5 and therefore deny all allegations in paragraph 5. 
6. Cook Defendants are without knowledge of the allegations contained in 
paragraph 6 and therefore deny all allegations in paragraph 6. 
FIRST CAUSE OF ACTION - STRICT PRODUCTS LIABILITY 
7. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
8. Cook Defendants admit only that Cook designs, manufactures, assembles, and 
labels Cantata™ Superselective Microcatheters and that CMI markets, distributes and sells 
ANSWER OF COOK lNCORPORA TED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 4 
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Superselective Microcatheters. Cook defendants deny that CMT designs, 
Microcatheters. Cook is without knowledge the remaining allegations in paragraph l and 
therefore denies all allegations in paragraph 8 
9. Cook Defendants deny the allegations in paragraph 9. 
l 0. Cook Defendants deny the allegations in paragraph l 0. 
11. Cook Defendants deny the allegations in paragraph 11. 
12. Cook Defendants deny the allegations in paragraph 12. 
13. Cook Defendants deny the allegations in paragraph 13. 
14. Cook Defendants deny the allegations in paragraph 14. 
15. Cook Defendants are without information as to the allegations in paragraph 15 
and therefore denies the same. 
16. Cook Defendants deny the allegations in paragraph 16. 
17. Cook Defendants deny the allegations in paragraph 17. 
Cook Defendants pray that Plaintiffs take nothing against them by the First Cause of 
Action of their Complaint, and for all other proper relief. 
SECOND CAUSE OF ACTION - NEGLIGENCE 
18. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
19. Cook Defendants deny the allegations in paragraph 19. 
20. Cook Defendants deny the allegations in paragraph 20. 
21. Cook Defendants deny the allegations in paragraph 21. 
22. Cook Defendants deny the allegations in paragraph 22. 
ANSWER OF COOK INCORPORATED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
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Defendants pray that Plaintiffs take nothing against them by the Second Cause of 
THIRD CAUSE OF ACTION - BREACH OF WARRANTY 
23. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
24. Cook Defendants deny the allegations in paragraph 24. 
25. Cook Defendants deny the allegations in paragraph 25. 
26. Cook Defendants deny the allegations in paragraph 26. 
Cook Defendants pray that Plaintiffs take nothing against them by the Third Cause of 
Action of their Complaint, and for all other proper relief. 
FOURTH CAUSE OF ACTION - LOSS OF CONSORTIUM 
27. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
28. Cook Defendants are without information as to the allegations in paragraph 28 
and therefore denies the same. 
29. Cook Defendants deny the allegations in paragraph 29. 
30. Cook Defendants deny the allegations in paragraph 30. 
Cook Defendants pray that Plaintiffs take nothing against them by the Fourth Cause of 
Action of their Complaint, and for all other proper relief. 
ALLEGED DAMAGES 
31. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
32. Cook Defendants deny the allegations in paragraph 29 and its subparts. 
Cook Defendants pray that Plaintiffs take nothing against them by way of damages and 
for all other proper relief. 
ANSWER OF COOK INCORPORATED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL- 6 
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PLAINTIFFS' DEMAND FOR JURY TRIAL 
Defendants 





a on all 
For their further answers to Plaintiffs' Complaint, Cook Defendants state as follows: 
FIRST AFFIRMATIVE DEFENSE 
Plaintiffs' claims are barred by applicable statutes of limitations or statutes of repose. 
SECOND AFFIRMATIVE DEFENSE 
Plaintiff Carol English assumed or incurred any risks associated with the use of any Cook 
Defendants' medical device or product in connection with her medical treatment by providing 
informed consent prior to undergoing medical treatment. 
THIRD AFFIRMATIVE DEFENSE 
Plaintiffs' claims are barred by the doctrine of !aches. 
FOURTH AFFIRMATIVE DEFENSE 
Plaintiffs' Third Cause of Action fails to state a claim upon which relief can be granted. 
FIFTH AFFIRMATIVE DEFENSE 
Plaintiffs' claims are preempted by the Medical Device Amendments to the United States 
Food Drug & Cosmetic Act, FDA regulations promulgated thereunder, and other federal law in 
accordance with the Supremacy Clause of the United State Constitution. See 21 U .S.C. § 360k 
and Riegel v. Medtronic, 552 U.S. 312 (2008). 
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SIXTH AFFIRMATIVE DEFENSE 
no duty to warn use 
any medical device or product for which Cook Defendants are responsible, as any such medical 
device was supplied to a knowledgeable and sophisticated user of such product, or a learned 
intermediary, with adequate warnings and Instructions for use ("IFU"), or because that learned 
intermediary had independent knowledge of any risks associated with the use of such medical 
device and chose to use it without regard to the adequacy of the warnings and IFU supplied with 
it. 
SEVENTH AFFIRMATIVE DEFENSE 
Any medical device or product for which Cook Defendants are responsible conformed to 
the state of the art applicable to the safety of the product at the time the product was designed, 
manufactured, packaged and labeled, and Plaintiffs are, therefore, not entitled to recover any 
damages from Cook Defendants. 
EIGHTH AFFIRMATIVE DEFENSE 
Any medical device or product for which Cook Defendants are responsible complied with 
applicable codes, standards, regulations, or specifications established, adopted, promulgated, or 
approved by the United States, or by an agency of the United States; and Plaintiffs are, therefore, 
not entitled to recover any damages from Cook Defendants. 
NINTH AFFIRMATIVE DEFENSE 
Plaintiffs' damages were cause, in whole or in part, by the comparative or contributory 
negligence of the Plaintiffs. 
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TENTH AFFIRMATIVE DEFENSE 
or if any, were or to by 
products, persons, firms, corporations or entities over whom Cook Defendants had and have no 
control, or right of control, and for whom they owe no legal responsibility, including culpable 
non-parties who will be discovered through Cook Defendants' ongoing investigation and 
discovery and to which the jury can allocate fault at trial. 
ELEVENTH AFFIRMATIVE DEFENSE 
Plaintiffs' claims against Cook Defendants are barred for the reason that their damages, if 
any, were cause by an intervening or superseding proximate cause. 
TWELFTH AFFIRMATIVE DEFENSE 
A cause of any physical harm sustained by Plaintiffs was misuse of any medical device or 
product for which Cook Defendants are responsible by Plaintiffs or by a person or persons not 
reasonably expected by Cook Defendants at the time the product was sold, and Plaintiffs are, 
therefore, not entitled to recover any damages from Cook Defendants. 
THIRTEENTH AFFIRMATIVE DEFENSE 
A cause of any physical harm sustained by Plaintiffs was a modification or alteration of 
any medical device or product for which Defendants are responsible after delivery of the product 
to the initial user or consumer that was a proximate cause of the harm and was not reasonably 
expectable by Defendants, and Plaintiffs are, therefore, not entitled to recover any damages from 
Cook Defendants. 
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FOURTEENTH AFFIRMATIVE DEFENSE 
to state a upon which can be to extent 
seek to recover punitive damages from the Cook Defendants. 
FIFTEENTH AFFIRMATIVE DEFENSE 
Cook Defendants reserve the right to assert additional further answers as they become 
known through the investigation and discovery process. 
COOK DEFENDANTS' DEMAND FOR JURY TRIAL 
Cook Defendants hereby demand a jury trial on all issues so triable. 
WHEREFORE, Cook Defendants pray for judgment as follows: 
I. That Plaintiffs take nothing by way of their Complaint; 
2. That the Complaint be dismissed with prejudice; 
3. That Cook Defendants be awarded their costs, including attorney fees, in 
defending this action; and 
4. For such other and further relief that the Court deems just and proper. 
Respectfully submitted this 5th day of November, 2013. 
ELAM & BURKE, P.A. 
By: /s/ Craig R. Yabui 
Craig R. Yabui, Of the Firm 
and 
Douglas B. King 
Brian D. Burbrink 
WOODEN & MCLAUGHLIN LLP 
Attorneys for Cook Defendants 
Cook Incorporated, 
Cook Medical Incorporated, and 
Cook Medical Technologies, LLC 
ANSWER OF COOK INCORPORATED, COOK MEDICAL INCORPORATED, AND COOK lVIED!CAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL 10 
L Document 9 Filed ge 
CERTIFICATE OF SERVICE 
on November 2013, a copy the foregoing 
COOK INCORPORATED, COOK MEDICAL INCORPORATED, and COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFF'S AMENDED COMPLAINT AND DEMAND FOR 
JURY TRIAL was served electronically, and notice of the service of this document will be sent 
to all parties by operation of the Court's electronic filing system. Parties may access this filing 
through the Court's system. 
Isl Craig R. Yabui 
Craig R. Yabui 
ANSWER OF COOK INCORPORATED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 11 
4 
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DeAnne Casperson, Esq. (ISB No. 6698) 
dcasperson@)holdenlegal.com 
HOLDEN, KIDWELL, HAHN & 
1000 Riverwalk 200 
P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Attorneys for Plaintiffs 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
age 1 9 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 








Plaintiffs, SECOND AMENDED COMPLAINT 
AND JURY DEMAND 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 
INC. dba EASTERN IDAHO REGIONAL 
MEDICAL CENTER, an Idaho Corporation; 
and DOES 1-20, 
Defendants. 
Pursuant to Idaho Code § 6-1401 et seq, Plaintiffs hereby complain of Defendants 
and state as follows: 
IDENTIFICATION OF PARTIES 
Plaintiffs are residents of Bonneville County, Idaho. Plaintiffs bring this action 
pursuant to the provisions of Idaho Code § 6-1401 et seq. 
Defendant Cook Incorporated is an Indiana corporation. On information and 
belief, Defendant Cook Incorporated designed, manufactured, marketed and/ or sold a 
1 - SECOND AMENDED COMPLAINT 
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,uvUsn,u, device called a Cantata Superselective Microcatheter (the Catheter), which was 
an 
September 17, 2011. 
on 
Defendant Cook Medical Incorporated is an Indiana corporation. On 
information and belief, Defendant Cook Medical Incorporated designed, manufactured, 
marketed and/ or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Cook Medical Technologies, LLC is an Indiana LLC. On information 
and belief, Defendant Cook Medical Technologies, LLC designed, manufactured, 
marketed and/or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Cook Incorporated, Cook Medical Incorporated, and Cook Medical Technologies, 
LLC are hereinafter referred to collectively as the Cook Defendants. 
Defendant James Taylor, D.O., is a physician licensed to practice medicine in 
Idaho. Dr. Taylor performed the epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Eastern Idaho Health Services, Inc. dba Eastern Idaho Regional 
Medical Center (EIRMC) is an Idaho Corporation with its principal place of business in 
Bonneville County, Idaho. EIRMC's staff assisted in the epistaxis embolization 
procedure performed on Plaintiff Carol English on September 17, 2011. 
2 - SECOND AMENDED COMPLAINT 
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JURISDICTION 
two defendants, Taylor Defendant 
EIRMC, are Idaho residents. The Cook Defendants reside in Indiana. As some 
Defendants reside in the same state as Plaintiffs, complete diversity is not present, and 
the United States District Court for the District of Idaho lacks subject matter jurisdiction 
over this action. 
STATEMENT OF COMPLIANCE 
Plaintiffs have satisfied all prelitigation requirements prerequisite to filing 
medical malpractice claims against Dr. Taylor and EIRMC, pursuant to Idaho Code §§ 
6-1001 et seq. 
STATEMENTS OF FACTS 
1. Plaintiff Carol English presented at Idaho Community Care with a serious 
nosebleed on the evenings of September 16, 2011. 
2. Mrs. English's nosebleed had been continuous for several hours. Idaho 
Community Care providers attempted to stop the nosebleed without success. They 
referred Mrs. English to the Eastern Idaho Regional Medical Center (EIRMC) 
emergency department. 
3. The EIRMC emergency department packed Mrs. English's nose, and she 
went home around midnight. 
4. Mrs. English's nosebleed began again, and she returned to the emergency 
room the following morning, September 17, 2011. Dr. Dan Hinckley recommended that 
Mrs. English undergo an epistaxis embolization procedure. 
5. Dr. James Taylor, D.O., perform the epistaxis embolization procedure by 
usmg Defendants' Catheter to inject PVA foam embolization particles into the left 
3 - SECOND AMENDED COMPLAINT 
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internal maxillary artery under fluoroscopic guidance. The particles, as injected by 
were to form an embolus, blocking source 
6. During the embolization procedure, the cap of Defendants' Catheter broke, 
releasing all of the PVA particles into Mrs. English's arteries, which particles then made 
their way to her brain, clotted, and caused a stroke. 
FIRST CAUSE OF ACTION 
STRICT PRODUCTS LIABILITY 
(Against the Cook Defendants) 
7. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
8. The Cook Defendants are in the business of selling Catheters, and they 
designed, manufactured, assembled, labeled, marketed, distributed, and/ or sold the 
Catheter used in Mrs. English's epistaxis embolization procedure. 
9. Mrs. English is in the class of persons the Cook Defendants should 
reasonably foresee as being subject to the harm caused by a defective Catheter because 
Mrs. English was the type of person for whom the Catheter was intended to be used. 
10. The Cook Defendants placed into the stream of commerce a Catheter that 
was defective and unreasonably dangerous such that the foreseeable risks, including the 
risk of stroke, exceeded the benefits associated with the design and/or formulation of 
the Catheter. 
11. The Cook Defendants' Catheter was more dangerous that its ordinary 
users, including but not limited to interventional radiologists or interventional radiology 
patients, would expect. 
12. The Cook Defendants' Catheter used in Mrs. English's embolization 
procedure was defective, unsafe, not reasonably fit, and unreasonably dangerous for its 
intended and foreseeable uses in that, among other things discovery may reveal: 
4 - SECOND AMENDED COMPLAINT 
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a. The Catheter was designed in a manner that allowed the cap to 
b. Catheter was manufactured in a manner that allowed the cap to 
break off the end of the catheter; or 
c. The Catheter was unaccompanied by adequate warnmgs or 
instructions to allow the Catheter's users to safely perform epistaxis embolization 
procedures. 
13. These defects caused Mrs. English's injuries and Plaintiffs damages. 
14. These defects existed when the Catheter left the Cook Defendants' 
supervision and control. 
15. The Catheter was expected to and did reach the ultimate user without 
substantial change in the condition in which it was sold and distributed. 
16. The dangers posed by the defective condition of the Catheter were not 
readily recognizable by Dr. Taylor or other ordinary users of the Catheter. 
17. As a direct and proximate result of the defective and unreasonably 
dangerous condition of the Cook Defendants' Catheter, Plaintiffs have suffered and will 
continue to suffer injuries, damages and losses as alleged herein. 
SECOND CAUSE OF ACTION 
NEGLIGENCE 
(Against the Cook Defendants) 
18. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
19. At all relevant times, the Cook Defendants knew, or in the exercise of 
reasonable diligence should have known, that the Catheter was defective and 
unreasonably dangerous, as alleged above. 
5 SECOND AMENDED COMPLAINT 
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20. The Cook Defendants had a duty to Plaintiffs to provide a Catheter in a 
21. The Cook Defendants breached that duty and provided a Catheter that was 
defective and unreasonably dangerous, as alleged above. 
22. As a direct and proximate result of the Cook Defendant's breach of their 
duty to provide a nondefective product, Plaintiffs suffered injuries and damages, as 
alleged herein. 
THIRD CAUSE OF ACTION 
BREACH OF WARRANfY 
(Against the Cook Defendants) 
23. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
24. The Cook Defendants expressly and impliedly warranted that their 
Catheter was merchantable, fit for its ordinary purposes, and fit for Mrs. English's 
particular purpose. 
25. The Cook Defendants breached these warranties by providing a Catheter 
that was not merchantable, fit for its ordinary purposes, or fit for Mrs. English's 
particular purpose. 
26. As a direct and proximate result of the Cook Defendants' breach of 
warranties, Plaintiffs suffered injuries and damages, as alleged herein. 
FOURTH CAUSE OF ACTION 
NEGLIGENCE 
(Against Dr. Taylor) 
27. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
28. Defendant Dr. Taylor had a duty to exercise reasonable care in providing 
medical care to Plaintiff Carol English, including in performing the epistaxis 
embolization procedure on Mrs. English. 
6 - SECOND AMENDED COMPLAINT 
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29. Dr. Taylor breached this duty by infusing a dangerous amount of 
Mrs. English's 
30. Dr. Taylor's breach caused Mrs. English to suffer a stroke. 
31. As a direct and proximate result of Dr. Taylor's breach of the standard of 
care, Plaintiffs suffered injuries and damages, as alleged herein. 
FIFfH CAUSE OF ACTION 
NEGLIGENCE 
(Against EIRMC) 
32. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
33. Defendant EIRMC had a duty to exercise reasonably care in providing 
medical care to Plaintiff Carol English, including in performing the epistaxis 
embolization procedure on Mrs. English. 
34. Defendant EIRMC breached this duty by infusing a dangerous amount of 
embolization particles into Mrs. English's nasal arteries. 
35. Defendant EIRMC's breach caused Mrs. English to suffer a stroke. 
36. As a direct and proximate result of EIRMC's breach of the standard of 
care, Plaintiffs suffered injuries and damages, as alleged herein. 
SIXTH CAUSE OF ACTION 
LOSS OF CONSORTIUM 
(Against all Defendants) 
37. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
38. At all relevant times herein, Plaintiffs were husband and wife. 
39. As a direct and proximate result of Defendants' fault, Plaintiff Carol 
English has suffered a significant and permanent injury to her person that substantially 
changed her lifestyle and caused her significant impairment and limitations. 
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40. As a direct and proximate result of the serious injuries to Plaintiff Carol 
English has suffered a to 
relationship with his wife, his lifestyle and his activities. 
DAMAGES 
41. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
42. As a result of the acts and omission of Defendants set forth generally 
above, and other and further acts and omissions that discovery may reveal, Plaintiffs 
have suffered and will suffer the following damages: 
a. Past expenses for medical, surgical, nursing and rehabilitative care, 
therapy and equipment; 
b. Future expenses for medical, surgical, nursing and rehabilitative 
care, therapy and equipment; 
c. Past and future lost wages and impairment of earning capacity; 
d. Past and future loss of household services; 
e. Past and future care gratuitously rendered; 
f. Past and future damages for the loss of society, comfort, 
companionship, support and consortium 
g. General damages for pam and suffering, mental and emotional 
distress, permanent disability, substantial alterations of lifestyle, loss of enjoyment of 
life, and other significant damages; and 
h. Plaintiffs' costs in this action, together with interest on special and 
general damages from the date of occurrence at the legal rate until paid, interest on any 
judgment awarded herein at the legal rate until paid, and other and further relief as the 
Court deems equitable and just. 
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DEMAND FOR JURY TRIAL 
demand a on all matters 
PRAYER FOR RELIEF 
WHEREFORE, Plaintiffs pray for relief as follows: 
9 9 
a. For economic damages, including but not limited to medical and related 
expenses and future medical and rehabilitative expenses; 
b. For non-economic damages; 
c. For costs, expenses and attorney's fees to the extent allowed by law; 
d. For pre- and post-judgment interest, to the extent allowed by law; and 
e. For such other relief as the Court may deem just and proper under the 
circumstances. 
Dated this 16th day of January, 2014 
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Holden, Kidwell, Hahn & Crapo, P.L.L.C. 
Attorneys for Plaintiffs 
Drive 
Idaho Falls, ID 83404 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
2236 
6978 
Attorney for Defendant, Eastern Idaho Health Services, Inc. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH,) 
wife and husband 
Plaintiffs, 
vs. 
COOK IN CORPORA TED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 













MEDICAL CENTER, an Idaho corporation; ) 
and DOES 1-20, ) 
) 
Defendants. 
Case No.: CV-2013-4868 
DEFENDANT EASTERN IDAHO 
HEALTH SERVICES, INC. DBA 
EASTERN IDAHO REGIONAL 
MEDICAL CENTER'S MOTION FOR 
SUMMARY JUDGMENT 
COMES NOW Defendant Eastern Idaho Health Services, Inc. dba Eastern Idaho 
Regional Medical Center ("EIRMC"), by and through counsel, and moves this Comi pursuant to 
Rule 56 of the Idaho Rules of Civil Procedure for an Order dismissing EIRMC from this lawsuit 
and a judgment of dismissal with prejudice. This motion is made on the grounds that the statute 
of limitations has expired on Plaintiffs' claim against EIRMC and dismissal is warranted as a 
matter of law. This motion is supp01ied by the memorandum and affidavit filed concurrently 
herewith. 
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argument is hereby requested. 
of March, 
Marvin M. Smith 
CERTIFICATE OF SERVICE 
I hereby certify that I served a true and con-ect copy of the foregoing document upon the 
following this ~ay of March, 2014. 
DeAnne Casperson 
Holden, Kidwell, Hahn & Crapo 
1000 Riverwalk Drive, Suite 200 
P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Ralph L. Dewsnup 
Jessica A. Andrews 
Dewsnup, King & Olsen 
36 South State Street, Ste. 2400 
Salt Lake City, UT 84111-0024 
William Dryden 
Craig Yabui 
Elam & Burke 
251 Front Street 
P.O. Box 1539 
Boise, ID 83701 
Douglas B. King 
Brian D. Burbrink 
Wooden & McLaughlin 
One Indiana Square, Ste. 1800 
211 N. Pennsylvania 
Indianapolis, IN 46204 
EIRMC'S MOTION FOR SUMMARY WDGMENT 
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( ] Hand Delivery 
[_] Fax 
[_] Overnight Mail 
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[_] Overnight Mail 
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[ ] Hand Delivery 
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[_] Overnight Mail 
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f ] Hand Delivery 
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[_] Overnight Mail 
Marvin M. Smith 
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&BANKS, 
0 Jennie Lee Drive 
Idaho Falls, ID 83404 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
Attorney for Defendant Eastern Idaho Health Services, Inc. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH,) 
wife and husband 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 













MEDICAL CENTER, an Idaho corporation; ) 
and DOES 1-20, ) 
) 
Defendants. 
ST ATE OF IDAHO ) 
:ss. 
County of Bonneville ) 
Case No.: CV-2013-4868 
AFFIDAVIT OF MARVIN M. SMITH IN 
SUPPORT OF DEFENDANT EASTERN 
IDAHO HEALTH SERVICES, INC. DBA 
EASTERN IDAHO REGIONAL 
MEDICAL CENTER'S MOTION FOR 
SUMMARY JUDGMENT 
MARVIN M. SMITH, after being first duly sworn under oath, deposes and states as 
follows: 
1. I am one of the attorneys of record in this matter for Eastern Idaho Health 
Services, Inc. d/b/a Eastern Idaho Regional Medical Center and make the following statements 
based upon my own personal knowledge. 
2. Plaintiffs' 
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September 1 2013 and stamped as received by Idaho State Board Medicine on 
13. 
"I 
.) . the was 
the Idaho State Board of Medicine on November 18, 2013. 
4. If the Court would like to examine the pre-litigation documents refe1Ted to in 
paragraphs 2 and 3 of this Affidavit to verify the dates recited counsel for EIRMC is willing to 
file said documents under seal for an in camera review by this Comi. 
5. Attached hereto as Exhibit "A" is a true and coITect copy of the History of 
Documents filed in the Idaho Federal District Comi Case of English v. Cook Incorporated et al., 
Case No. 4: 13-cv-469-EJL. 
6. Attached hereto as Exhibit "B" is a true and correct copy of the Stipulation for 
Remand to the Seventh Judicial District of the State of Idaho, Bonneville County filed in the 
Idaho Federal District Comi Case of English v. Cook Incorporated et al., Case No. 4: 13-cv-469-
EJL. 
7. On February 3, 2014, I was contacted by attorney Jessica Andrews, who asked me 
if I would accept service on behalf of Eastern Idaho Health Services, Inc. in a lawsuit filed by 
Carol English. I infonned Ms. Andrews that pursuant to company policy I could not accept 
service and that Eastern Idaho Health Services, Inc. would have to be served with process 
through its registered agent. 






Marvin M. Smith 
SUBSCRIBED AND SWORN to before me this day of March, 2014. 
Residing at: 
My commission expires: ___ -"--'--'-'----
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served a true and correct 
14. 
DeAnne Casperson 
Holden, Kidwell, Hahn & Crapo 
1000 Riverwalk Drive, Suite 200 
P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Ralph L. Dewsnup 
Jessica A. Andrews 
Dewsnup, King & Olsen 
36 South State Street, Ste. 2400 
Salt Lake City, UT 84111-0024 
William Dryden 
Craig Yabui 
Elam & Burke 
251 Front Street 
P.O. Box 1539 
Boise, ID 83701 
Douglas B. King 
Brian D. Burbrink 
Wooden & McLaughlin 
One Indiana Square, Ste. 1800 
211 N. Pennsylvania 
Indianapolis, IN 46204 
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Idaho Falls, ID 83405-0130 
Attorneys for Plaintiffs 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Case No. 4:13-cv-469-EJL 
Plaintiffs, 
vs. 
STIPUIATION FOR REMAND TO THE 
SEVENTH JUDICIAL DISTRICT OF 
jTHE STATE OF IDA.HO. BONNEVILLE 
I COUNfY COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; I 
COOK MEDICAL TECHNOLOGIES, LLC, 1 
an Indiana LLC; and DOES 1-20, 
Counsel for the parties in this matter hereby stipulate that the Plaintiffs' filing of 
the Second Amended Complaint in this matter deprives the United States District Court 
for the District of Idaho of diversity jurisdiction pursuant to 28 U.S.C. § 1447(e) and that 
the filing of such Second Amended Complaint requires that this matter be remanded to 
the Seventh Judicial District of the State of Idaho, Bonneville County. 
Dated this 17TH day of January, 2014. 
1 - STIPULATION FOR REMAND TO THE SEVENTH JUDICIAL DISTRICT FOR THE DISTRICT OF 




ELA.11 & BURKE 
Attorneys for Defendants 
2 
2 - STIPULATION FOR REI\1AND TO THE SEVENTH JUDICIAL DISTRICT FOR THE DISTRICT OF 
IDAHO, BO:N'NEVILLE COUNTY 
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CERTIFICATE SERVICE 
that on the 
CM/ECF causes parties 









251 Front St., Ste. 300 
P.O. Box 1539 
Boise, ID 83701 
Douglas B. King 
dking1a1woodrnchw:.com 
Brian D. Burbrink 
bburbrink@woodmclaw.com 
WOODEN & MCLAUGHLIN LLP 
One Indiana Square, Ste. 1800 
211 N. Pennsylvania 
Indianapolis, IN 46204 
STIPULATION FOR RE~~D TO THE 
SEVENTH JUDICL,i\L DISTRICT FOR THE 
DISTRICT OF IDAHO, BONNEVILLE COUNTY 
Attorneys for Cook Incorporated, Cook.Medical Incorporated, 
and Cook Medical Technologies, LLC 
DeAnne Casperson 
3 - STIPULATION FOR REMAND TO THE SEVE:r,rrH JUDICIAL DISTRICT FOR THE DISTRICT OF 
IDAHO, BONNEVILLE COUNTY 
Diive 
Idaho Falls, ID 83404 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
Attorney for Defendant Eastern Idaho Health Services, Inc. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH,) 
wife and husband 
Plaintiffs, 
vs. 
COOK IN CORPORA TED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 













MEDICAL CENTER, an Idaho corporation; ) 
and DOES 1-20, ) 
) 
Defendants. 
Case No.: CV-2013-4868 
MEMORANDUM IN SUPPORT OF 
DEFENDANT EASTERN IDAHO 
HEALTH SERVICES, INC. DBA 
EASTERN IDAHO REGIONAL 
MEDICAL CENTER'S MOTION FOR 
SUMMARY JUDGMENT 
COMES NOW Defendant Eastern Idaho Health Services, Inc. dba Eastern Idaho 
Regional Medical Center ("EIRMC"), by and through counsel, and submits its Memorandum in 
Support of Motion for Summary Judgment. 
STATEMENT OF FACTS 
Plaintiffs allege medical negligence against EIRMC occuning on September 17, 2011. 
Plaintiffs' application and claim for medical malpractice pre-litigation hearing was received by 
the Idaho State Board of Medicine on September 16, 2013. Affidavit of Marvin M Smith filed 
MEMORANDUM IN SUPPORT OF EIRMC'S MOTION FOR SUMMARY JUDGMENT PAGE 1 
Opinion the pre-litigation screening was received 
on 18, 13. 
On September 13, 2013 Plaintiffs filed Bonneville County Case No. CV-2013-4868 
against Cook Incorporated, Cook Medical Incorporated, and Cook Medical Technologies, LLC 
("Cook Defendants") pursuant to the provisions ofldaho Code§ 6-1401 et seq. (the Idaho 
Product Liability Act). Plaintiffs' September 13, 2013 Complaint did not state a claim for 
medical negligence nor did it name EIRMC as a defendant. On September 17, 2011 Plaintiffs 
filed an Amended Complaint against the Cook Defendants pursuant to the provisions of LC. § 6-
1401 et seq. Plaintiffs' September 17, 2013 Amended Complaint did not state a claim for 
medical negligence nor did it name EIRMC as a defendant. 
On October 31, 2013 the Cook Defendants filed a Notice of Removal removing this state 
court action to federal court under diversity of citizenship. On November 5, 2013 the Cook 
Defendants filed an Answer to Plaintiffs' Amended Complaint in federal court. Exhibit A, 
attached to the Affidavit o.fMarvin M. Smith filed concurrently herewith. On December 10, 2013 
Plaintiffs filed a Motion for Leave to file Second Amended Complaint, with supporting 
documents in federal court. Id. At the time Plaintiffs filed their Motion for Leave to file Second 
Amended Complaint EIRMC was not a party to the lawsuit. The Motion for Leave documents 
(including the proposed Second Amended Complaint) were not served upon EIRMC. The 
federal court granted Plaintiffs' Motion for Leave to file Second Amended Complaint on January 
16, 2014. Id. Plaintiffs filed their Second Amended Complaint in federal court on January 16, 
2014. Id. The January 16, 2014 Second Amended Complaint for the first time specifically 
raised a claim of medical negligence and named EIRMC as a defendant. Id. 
··-
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January 1 2014 Plaintiffs and Cook Defendants entered into a Stipulation agreeing 
deprived the 
and agreed to remand the federal court action back to 
comi 
Seventh Judicial 
the State ofldaho, Bonneville County Case No. CV-2013-4868. Id. and Exhibit B, attached the 
Affidavit of Marvin M Smith filed concmTently herewith. On January 21, 2014 the federal comi 
entered an order dismissing the case because it lacked subject matter jurisdiction. Id. On 
January 27, 2014, Plaintiffs' Second Amended Complaint (filed in federal comi on January 16, 
2014) was filed in this state comi action. Counsel for Plaintiffs contacted counsel for EIRMC 
via telephone on February 3, 2013 regarding acceptance of service of process and was told that 
per company policy EIRMC would have to be served through its registered agent. Affidavit of 
Marvin M. Smith filed concunently herewith. EIRMC was served with a copy of Plaintiffs' 
Second Amended Complaint and Summons on February 25, 2014. 
STANDARD OF REVIEW 
Summary judgment is proper "if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a matter of law." Idaho R. Civ. P. 56( c ). Once 
the moving paiiy establishes the absence of a genuine issue of material fact, the burden shifts to 
the nonmoving party. Kiebert v. Goss, 144 Idaho 225, 228, 159 P .3d 862, 865 (2007). In order 
to survive a motion for summary judgment, the nonmoving party must show that there is a triable 
issue. G & M Fanns v. Funk Irrigation Co., 119 Idaho 514, 524, 808 P.2d 851, 861 (1991). 
"[A] complete failure of proof concerning an essential element of the nomnoving paiiy' s case 
necessarily renders all other facts immaterial." McGilvray r. Farmers New World Life Ins. Co., 
136 Idaho 39, 42, 28 P.3d 380, 383 (2001) (quoting Celotex v. Catrett, 477 U.S. 31 323 (1986). 
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party's case must be anchored in something more than speculation; a mere 
is not to create a genuine 
2 1 (1986). 
ANALYSIS 
I. PLAINTIFFS' CLAIM AGAINST EIRMC IS BARRED BY THE STATUTE OF 
LIMITATIONS AND THEREFORE EIRMC SHOULD BE DISMISSED FROM 
THIS LAWSUIT AS A MATTER OF LA\V, WITH PREJUDICE. 
An action to recover damages for professional malpractice must be commenced within 
two years after the cause of action has accrued. Conway 1'. Sonntag, 141 Idaho 144, 146, l 06 
P.3d 470 472 (2005); Idaho Code§ 5-219(4). Idaho Code§ 5-219(4) states in pertinent part:" .. 
. the cause of action shall be deemed to have accrued as of the time of the occunence, act or 
omission complained of ... " Pursuant to Idaho Rule of Civil Procedure 3(a), "[a] civil action is 
commenced by the filing of a complaint with the comi ... " According to Plaintiffs' Second 
Amended Complaint, the alleged occunence, act or omission complained of in this matter 
against EIRMC took place on September 17, 2011. 
As to the tolling of the statute oflimitations during pre-litigation proceedings, Idaho 
Code § 6-1005 provides: " ... the applicable statute of limitations shall be tolled and not be 
deemed to run during the time that such a claim is pending before such a panel and for thirty (30) 
days thereafter." The Idaho Supreme Comi has held that: 
The application of the tolling period provided in I. C. § 6-1005 requires certainty 
so that the rights oflitigants, both plaintiffs and defendants, are protected. Both 
the beginning and the end of the tolling period must be clear and unambiguous. 
In addition, the tolling pe1iod must be applied in a manner that implements the 
intent of the legislature. 
Regarding the beginning of the period, the twin goals of certainty and 
implementation of the legislative intent are satisfied by our holding that 
tolling begins when the injured party's claim is received by the State Board 
of Medicine. This establishes a date certain. 
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panel's decision 
a date from which the additional thirty-day pe1iod, provided in 
LC. § 6-1005 begins to run. 
Therefore, we continue to hold that the date of filing of the panel's decision and 
recommendations with the State Board of Medicine establishes the start of 
the additional thirty-day tolling of the statute of limitations contemplated by 
our legislative scheme. 
James v. Buck, 111 Idaho 708, 711-713, 727 P.2d 1136, 1139-1141 (1986) (emphasis added). 
In this case, Plaintiffs' application and claim for medical malpractice pre-litigation 
hearing was received by the Idaho State Board of Medicine on September 16, 2013, one day 
before the applicable statute oflimitations was to have run. LC.§ 5-219(4). The decision of the 
pre-litigation screening panel was filed with the Idaho State Board of Medicine on November 18, 
2013. Pursuant to LC.§ 5-219(4), LC.§ 6-1005, and the Idaho Supreme Court's holding in 
James v. Buck, the applicable statute of limitations on Plaintiffs' claims against EIRMC in this 
matter expired thi1iy-one (31) days from November 18, 2013 or December 19, 2013, meaning 
any action against EIRMC by Plaintiffs must have been filed by December 19, 2013. 
No complaint was filed against EIRMC in this matter until Plaintiffs filed their Second 
Amended Complaint (naming EIRMC as defendant for the first time) on January 16, 2014 in 
federal comi. A copy of Plaintiffs' Seconded Amended Complaint was filed in state court on 
January 27, 2014 following remand of the case from federal court back to state court. 
Accordingly, since Plaintiffs' Second Amended Complaint naming EIRMC for the first time was 
filed either twenty-eight (28) or thirty-nine (3 9) days after the applicable statute of limitations 
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EIRMC should be dismissed from this case as a matter law and a judgment 
prejudice be entered in EIRMC's 
THE RELATION BACK DOCTRINE OF I.R.C.P. 15(c) DOES NOT APPLY IN 
THIS CASE BECAUSE PLAINTIFFS HAVE ATTEMPTED TO SET FORTH 
NEW CAUSES OF ACTION BYWAY OF AMENDMENT AND ALSO BECAUSE 
DEFENDANT EIRMC HAD NO NOTICE THAT AN ACTION HAD BEEN 
INSTITUTED AGAINST IT BEFORE THE EXPIRATION OF THE 
APPLICABLE STATUTE OF LI1\UTATIONS. 
The relation back doctrine of Rule 15( c) of the Idaho Rules of Civil Procedure does not 
apply in this matter because Plaintiffs have attempted to set forth a new cause of action by way 
of amendment, which is prohibited by Idaho law. 
Rule 15( c) of the Idaho Rules of Civil Procedure states in relevant part: 
Whenever the claim or defense asserted in the amended pleading arose out of the 
conduct, transaction, or occurrence set forth or attempted to be set forth in the 
original pleading, the amendment relates back to the date of the original pleading. 
An amendment changing the party against whom a claim is asse1ied relates back 
if the foregoing provision is satisfied and, within the period provided by law for 
commencing the action against the paiiy, the paiiy to be brought in by amendment 
(1) has received such notice of the institution of the action that the party will not 
be prejudiced in maintaining a defense on the merits, and (2) knew or should have 
known that, but for a mistake concerning the identity of the proper paiiy, the 
action would have been brought against the paiiy. 
The Idaho Supreme Court has held: 
Where, by way of amendment, a party is setting forth a new cause of action, it 
does not relate back. 6 Wright & Miller, Federal Practice and Procedure§ 1497, 
pp. 489-492 (1971). See ~Mitchell v. Flandro, 95 Idaho 228,232,506 P.2d 455, 
459 (1972); Denton 1'. Detweiler, 48 Idaho 369, 282 P. 82 (1929). 
Wing v. Martin, 107 Idaho 267,270,688 P.2d 1172, 1175 (1984). 
There is no doubt that Plaintiffs are attempting to set fo1ih a new cause of action by way 
of amendment in their Second Amended Complaint. The original Complaint and Amended 
Complaint only allege causes of action against Cook Defendants arising out of an alleged 
defective catheter. The Second Amended Complaint is the first time that Plaintiffs allege a cause 
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action medical malpractice in this matter and the time that EIRMC is named as a party. 
"[ s Jince did 
not the advanced amended complaint, the amendment was a 
new cause of action which did not relate back." Wing, I 07 Idaho at 270, 688 P .2d at 1175. 
Accordingly, the cause of action of medical malpractice alleged against EIRMC in the 
Second Amended Complaint does not relate back to the time of the filing of the original 
complaint and is thus deemed to have been brought on its filing date, either January 16, 2014 or 
January 27, 2014, and as such, it is baned by the statute oflimitations. 
In addition, the relation back doctrine of Rule 15( c) of the Idaho Rules of Civil Procedure 
does not apply in this case because EIRMC had no notice that an action had been instituted 
against it prior to the expiration of the statute of limitations. The Idaho Supreme Comi has 
repeatedly held that the phrase contained in l.R.C.P. 15(c) "within the period provided by law for 
commencing the action" means before the expiration of the applicable statute oflimitations. 
The Idaho Supreme has held: 
Here, the issue is whether Alonzo received notice of this lawsuit within the period 
provided by law for commencing the action. The plaintiffs ask us to hold that the 
period provided by law for commencing the action includes the six-month period 
within which a summons must be served after the complaint is filed. If we were 
to so hold, that period would have ended on April 6, 2000, rather than on October 
10, 1999. 
The phrase "within the period provided by law for commencing the action" means 
before the expiration of the applicable statute oflimitations. Hoopes v. Deere & 
Co., 117 Idaho 386, 788 P.2d 201 (1990). In Hoopes, this Comi expressly 
rejected the argument that the phrase meant the time within which the summons 
and complaint must be served. A civil action is commenced by the filing of a 
complaint with the court, IDAHO R. CIV. P. 3(a), not by the service of process. 
. . It is undisputed that Alonzo did not receive notice of the institution of this 
action until he was served with process on December 9, 1999, which was after the 
running of the two-year statute oflimitations. Therefore, the amendment of the 
complaint to add Alonzo as a defendant would not relate back to the date of the 
original complaint. 
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, 136 Idaho 792, 795, 41 P .3d 220, (2001 ). 
aware was not 
until February 2014, when counsel for Plaintiffs contacted counsel for EIRMC regarding 
acceptance of service of process for a lawsuit filed by Carol English and was told that per 
company policy EIRMC would need to be served through its registered agent. Affidavit of 
A1arvin M. Smith filed concurrently herewith. EIRMC was served with process in this matter on 
February 25, 2014. The contact made by Plaintiffs' counsel on February 3, 2014 was forty-six 
( 46) days after the expiration of the two-year statute oflimitations in this matter and actual 
service of the lawsuit upon EIRMC did not occur until February 25, 2014, sixty-eight (68) days 
after the expiration of the two-year statute oflimitations. Therefore, pursuant to Rule 15( c) of 
the Idaho Rules of Civil Procedure and Idaho case law precedent the amendment of Plaintiffs' 
Complaint to add EIRMC as a defendant would not relate back to the date of the original 
complaint. Consequently, EIRMC would respectfully request that this Court 6rrant its Motion for 
Summary Judgment and dismiss EIRMC from this lawsuit with prejudice. 
III. EIRMC WAS NOT SERVED WITH PLAINTIFFS' MOTION FOR LEA VE TO 
FILE SECOND AMENDED COMPLAINT AND HAD NO NOTICE THAT 
PLAINTIFFS WERE ATTEMPTING TO INSTITUTE AN ACTION AGAINST IT 
WITHIN THE APPLICABLE STATUTE OF LIMITATIONS; THEREFORE, 
CONSISTENT WITH IDAHO LAW THE ACTION AGAINST EIRMC WAS NOT 
COMMENCED UNTIL THE SECOND AMENDED COMPLAINT WAS FILED 
ON JANUARY 16, 2014 OR JANUARY 27, 2014, T\VENTY-EIGHT (28) DAYS 
OR THIRTY-NINE (39) DAYS AFTER THE APPLICABLE STATUTE OF 
LIMITATIONS HAD EXPIRED AND ACCORDINGLY EIRMC SHOULD BE 
DISMISSED WITH PREJUDICE FROM THIS LAWSUIT. 
Pursuant to Idaho case law, Plaintiffs filing of a Motion for Leave to File Second 
Amended Complaint in federal court wherein EIRMC was not a party and did not receive 
Plaintiffs' filing did not commence a civil action against EIRMC until the Second Amended 
-
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was actually filed, which was either January 1 2014 (federal court) or January 
4 event limitations expired. 
Comi case of Griggs 16 (1989), 
two defendants moved for leave of the court to file a third-pmiy complaint against an attorney for 
legal malpractice. Id. at.234, 775 P.2d at 126. A copy of the third-paiiy complaint was attached 
to the motion. Id. The motion for leave was made within the two-year statute oflimitations, but 
the dist1ict court did not rule on the motion until eight months later and the third party complaint 
was filed at least fourteen (14) days after the two-year statute oflimitations had expired. Id. 
Accordingly, the Idaho Supreme Comi affin11ed the district comi's ruling that the third-party 
complaint was barred by LC. § 5-219( 4). Id. In this case, just as the third party in Nash, EIRMC 
did not have any notice that it may be subject to an impending action until after the expiration of 
the applicable statute oflimitations and therefore the Second Amended Complaint against 
EIRMC is barred by I.C. § 5-219(4). 
This conclusion is further buttressed by the Idaho Supreme Comi's recent opinion in 
Terra-West, Inc. v. Idaho Mutual Trust, LLC, 150 Idaho 393,247 P.3d 620 (2010). In Terra-
West, the plaintiff filed an action to foreclose on a mechanic's lien it recorded, and included 
other causes of action. The defendant filed a motion to dismiss claiming the lien was defective 
and the district court granted the motion, however, the defendant was not dismissed from the 
lawsuit and suit continued on plaintiffs other causes of action. Id. at 394, 24 7 P .3d at 621. 
In the meantime plaintiff recorded a second mechanic's line and less than six months 
later (the time in which an action to foreclose upon a mechanic's lien must be filed) filed a 
motion with the dist1ict court for leave to file an amended complaint to foreclose the second lien. 
id. at 395, 247 P.3d at 622. Plaintiff served the motion to amend complaint (along with a copy 
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to the complaint) on defendant and defendant then opposed 
to amend to complaint. Id. The district court granted plaintiffs motion to 
and plaintiff filed amended complaint after months had expired the 
time its second mechanic's lien had been recorded. Id. Defendant received permission from the 
Idaho Supreme Court to file an interlocutory appeal pursuant to Idaho Appellate Rule 12. Id. 
The issue on appeal in Terra-West was whether a motion for leave to amend a complaint 
"commences proceedings" to enforce a mechanic's lien pursuant to LC. § 45-510. Id. The Idaho 
Supreme Court in a split 3-2 decision, held that plaintiffs motion for leave to amend the 
complaint commenced proceedings within the statutory time period pursuant to I. C. § 45-510 
and that plaintiff was not ba1Ted from filing and foreclosing the second mechanic's lien. Id. at 
401,247 P.3d at 628. However, the Idaho Supreme Corni's basis for its holding in Terra-West 
was because the defendant had notice of the commencement of the second foreclosure action 
within the applicable time limitation by reason that it was already a party in the action and had 
been served with the motion for leave to amend, as well as the proposed amended complaint 
before the applicable time period expired under LC.§ 45-510. Id. at 399-400, 247 P.3d at 626-
627. 
The Idaho Supreme Court's reasoning is instructive in the instant matter: 
An important part of the analysis in many of the cases discussed above involves 
whether the defendant had notice of the substance of the proposed amendment 
prior to expiration of the statutory time period either because the plaintiff had 
attached the amended complaint to the motion for leave to amend, or because the 
text of the motion itself detailed the substance of the proposed amendment. For 
example, in Moore, the court found it necessary that the motion for leave to 
amend be "properly accompanied by the proposed amended complaint," so as to 
provide "notice of the substance of those amendments." 999 F .2d at 1131. 
Similarly, in Rademaker, central to the court's analysis was that the defendant had 
been served with the motion prior to the expiration of the statute of limitations, 
and the motion "fully and comprehensively" laid out the substance of the 
proposed amendment. 1 7 F .2d at 1 7. 
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this case, because Idaho Mutual was not dismissed from the case following 
the invalidation of the first lien, the motion for leave to file the amended 
complaint gave notice to Idaho Mutual within the six-month jurisdictional 
time limit that Terra-West was seeking to foreclose the second lien. Terra-
West served Idaho Mutual with the motion pursuant to I.R.C.P. S(a), which 
requires a party filing a motion for leave to amend to serve the written 
motion on each party to the case affected by the motion. Idaho R. Civ. P. 
S(a). Furthermore, the proposed amended complaint was attached to the 
motion for leave to amend, which further demonstrates that Idaho Mutual 
had notice of the commencement of the foreclosure action within the six-
month time limitation. 
Idaho Mutual also points to this Court's decision in Griggs v. Nash, 116 Idaho 
228, 775 P.2d 120 (1989), in support of the proposition that Idaho has already 
decided that an action added by amended complaint is not commenced until the 
amended complaint itself is filed with the comi. In that case, two defendants 
moved for leave of court to file a third-party complaint against an attorney for 
legal malpractice. Id. at 234, 775 P.2d at 126. The motion for leave was made 
within the two-year statute of limitations, but the district court did not rule on the 
motion until eight months later, after the limitations period had expired. Id. Citing 
I.R.C.P. 3(a), this Court held that the action was not commenced until the third-
party complaint was actually filed with the court. Id. 
However, our decision in Griggs is distinguishable from the case at bar because it 
concerned the timeliness of a third-paiiy complaint, which is categorically 
different than a motion to amend to add a new claim against a party who is 
already part of the action. In the context of a third-party complaint, there may 
be good reason to prefer the more cumbersome method of requiring the 
filing of an independent action against the third party to commence the 
proceedings. Under I.R.C.P. 14(a), a motion for leave to file a third-party 
complaint, even if the proposed complaint is attached to the motion, does not 
give any notice to the third party that it may be subject to an impending 
action. Because the third party would not be served with the motion for leave 
to file a third-party complaint, the third party may discover, after the 
expiration of the applicable statute of limitations, that a previously filed 
motion to which the third party had no notice, commenced the proceedings. 
Such a rule is contrary to the purposes of any statute of limitations, which 
functions to prevent stale claims and to protect a defendant's reasonable 
expectation that his earlier conduct can no longer give rise to liability. See 
Hawley v. Green, 117 Idaho 498, 501, 788 P.2d 1321, 1324 (1990). However, the 
same rationale does not apply in this case. As mentioned above, Idaho 
Mutual was served with the motion for leave to amend, as well as the 
proposed amended complaint. Idaho Mutual, unlike a part-.r that bas not yet 
:z 
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been joined, had notice of the substance of the proposed amendment before 
the six-month period expired under Idaho Code section 45-510. 
Consequently, Griggs is distinguishable because this case does not .,.,,.,,,..,,,, ... 
same concern. 
Terra-West, Inc. v. Idaho Mutual Trust, LLC, 150 Idaho 393, 399-400, 247 P.3d 620, 
626-27 (2010) ( emphasis added). 
EIRMC is just like the third party in the Griggs case and unlike the defendant 
(Idaho Mutual) in Terra-West. EIRMC was not a party in this case in federal comi when 
Plaintiffs filed their Motion for Leave to File Second Amended Complaint, attempting to 
add new causes of action and new parties (including EIRMC). EIRMC was never served 
with the Motion for Leave to File Second Amended Complaint (which included the 
proposed Second Amended Complaint). Thus, unlike the defendant in Terra-West, 
EIRMC did not have notice of the substance of the proposed amendment before the 
applicable two-year statute of limitations expired. Consequently, the rationale and notice 
concerns of Griggs apply to this case. 
Pursuant to the foregoing case law precedent and I.R.C.P. 3(a) the present action 
against EIRMC was not commenced until the actual filing of Plaintiffs' Second Amended 
Complaint, which either occurred on January 16, 2014 in federal comi or January 27, 
2014 in state court. In either event the Second Amended Complaint was filed after the 
applicable two-year statute oflirnitations had run on December 19, 2013 ( either twenty-
eight (28) days late or thirty-nine (39) days late). Therefore, Plaintiffs' Second Amended 
Complaint is barred by LC. § 5-219(4) and EIRMC respectfully requests that this Court 
grant its Motion for Summary Judgment and dismiss EIRMC from this lawsuit with 
prejudice. 
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CONCLUSION 
§ § 6-1 Idaho case 
the un_.uP,,r statute oflimitations on Plaintiffs' claims against EIRMC 
on December 19, 2013. Pursuant to LR.C.P. 15(c) and the Idaho case law precedent 
interpreting said rule the relate-back doctrine does not apply to Plaintiffs' Second 
Amended Complaint against EIRMC. 
Additionally, since EIRMC did not have notice of Plaintiffs' Motion for Leave to 
File Second Amended Complaint before the applicable two-year statute oflimitations 
expired the holding of Griggs applies to this action making the commencement of the 
action against EIRMC in this matter the date the Second Amended Complaint was 
actually filed, which was either January 16, 2014 or January 27, 2014, with both dates 
falling after the expiration of the applicable statute oflimitations. Accordingly, EIRMC 
respectfully requests that this Court grant its Motion for Summary Jud&rinent, enter an 
order dismissing EIRMC from this lawsuit, and enter a judgment of dismissal with 
prejudice in EIRMC's favor. 
DATED this ~ay of March, 2014. 
~~~ 
Marvin M. Smith 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 
INC. dba EASTERN IDAHO REGIONAL 
MEDICAL CENTER, an Idaho Corporation; 
and DOES 1-20, 
Defendants. 
1 
MEMORANDUM IN OPPOSITION TO 
DEFENDANT EASTERN IDAHO 
HEALTH SERVICES, INC. DBA 
EASTERN IDAHO REGIONAL 
MEDICAL CENTER'S MOTION FOR 
SUMMARY JUDGMENT 
Case No. cv-2013-4868 
0 IGJNAL 
INTRODUCTION 
is a personal injury permanent and disabling injuries 
when Plaintiff Carol English underwent a medical procedure performed by Defendants 
James Taylor, D.O., and Eastern Idaho Health Services, Inc. dba Eastern Idal10 Regional 
Medical Center (the Medical Defendants), using a medical device designed, 
manufactured and sold by Defendants Cook Incorporated, Cook Medical Incorporated, 
and/or Cook Medical Technologies, LLC (the Cook Defendants). The question of 
liability turns on whether and to what extent the Cook Defendants' device was defective, 
and whether and to what extent the Medical Defendants negligently performed the 
procedure. 
FACTUAL BACKGROUND 
On September 17, 2011, the Medical Defendants performed an epistaxis 
embolization procedure on Plaintiff Carol English using the Cook Defendants' Cantata 
Superselective Microcatheter. This was a procedure intended to control a nosebleed by 
injecting, via the catheter, PVA foam embolization particles into Mrs. English's left 
internal maxillary artery, which would then form an em bolus and block the source of the 
nosebleed. During the procedure, and for reasons disputed by the Defendants, the 
catheter unexpectedly released all of the PVA particles into Mrs. English's arteries. The 
particles made their way to her brain, clotted and caused a stroke. 
Investigation of the incident has been complicated by the Medical Defendants' 
disposal of the medical device at issue after the procedure was completed.1 Because of 
this complication, Plaintiffs anticipated that the Cook Defendants would seek to avoid 
1 See Affidavit of Ralph L. Dewsnup, 13, attached hereto as Exhibit 1. 
2 
liability by placing blame on the Medical Defendants, alleging medical negligence 
'--'«'-'-""·u. Mrs. English's injuries and Plaintiffs' damages. 2 
Plaintiffs' counsel communicated at length with counsel for the Medical 
Defendants concerning Plaintiffs' claims and proposed cooperative investigation of the 
facts and tolling agreements.3 Plaintiffs' concerns and the bases of possible claims 
against the Medical Defendants were made clear to counsel for both Medical 
Defendants, who elected to force Plaintiffs to litigate their medical negligence claims 
instead of cooperating in an investigation and entering into tolling agreements.4 
The Idaho legislature has determined that comparative negligence principles 
shall apply in cases involving multiple at-fault parties,s and Rule 19(a)(1) of the Idaho 
Rules of Civil Procedure requires joinder of parties where one party's absence would 
compromise complete relief or leave others subject to a substantial risk of incurring 
inconsistent obligations. As it was clear that the Cook Defendants would blame the 
Medical Defendants (claiming that an improperly-performed procedure caused the 
injury), and the Medical Defendants would blame the Cook Defendants (clain1ing that a 
defective product caused the injury), Plaintiffs necessarily sought to file suit against 
both the Cook Defendants and against the Medical Defendants in one action so that the 
jury could weigh the parties' respective fault (or lack thereof) and come to one 
consistent verdict as to liability for Plaintiffs' injuries and damages. 6 
However, not all civil defendants are treated equally. Plaintiffs filed suit against 
the Cook Defendants in this Court on September 16, 2013, vvithout further procedural 
2 Id. at ,r 6. 
3Jd. at ,r,r 4-5. 
4Jd. 
s See IDAHO CODE§§ 6-801, 6-802 (embracing comparative negligence and directing courts to allow juries 
to allocate negligence or responsibility attributable to each party). 
6 See Dewsnup Affidavit (Ex. 1), at ,r 6. 
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hurdles.? But Plaintiffs were not at liberty to file suit against the Medical Defendants at 
because imposes statutory prelitigation requirements upon plaintiffs 
seeking to assert claims against health care providers for medical malpractice.a The 
initiation of this prelitigation procedure tolls the statute oflimitations until 30 days 
after the prelitigation panel files its written report.9 
Accordingly, concurrent with the filing of their Complaint against the Cook 
Defendants, Plaintiffs filed with the Idaho Board of Medicine and served upon the 
Medical Defendants a ,,vritten statement of their claims against the Medical Defendants, 
setting forth the circumstances of the alleged malpractice and its consequences.10 
Pursuant to statute, the Board of Medicine then appointed a panel, which held a hearing 
on Plaintiffs' claims, during which the Medical Defendants had an opportunity to 
respond to Plaintiffs' claims.11 On November 18, 2013, the panel filed their '"rritten 
opinion with the Board of Medicine.12 The 30-day statutory tolling period ended on 
December 18, 2013, and the limitations period expired on December 19, 2013. 
But proceeding with their claims against the Medical Defendants once the 
prelitigation requirements were met on November 18, 2013 required Plaintiffs to 
overcome two obstacles they did not create and could not control. First, the Cook 
Defendants had removed the case from this Court to federal district court on the 
grounds that there was complete diversity of parties. 13 Because of the risk of 
inconsistent verdicts and duplicative recovery of damages, neither Plaintiffs' claims nor 
7 The first Amended Complaint malting only formalistic and not substantive changes was then filed 
September 18, 2013. 
s Idaho Code§ 6-1001 (setting forth the prelitigation hearing procedure, which is "compulsory as a 
condition precedent to litigation"). 
9 Idaho Code§ 6-1006; James v. Buck, 727 P.2d 1136, 1139-41 (Idaho 1986). 
10 Idaho Code§ 6-1007. 
11 Id. at§§ 6-1001, 6-1002. 
12 See Affidavit of Marvin M. Smith, ,r 3. 
13 See Notice of Removal, attached hereto as Exhibit 3. 
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respective Defendants' defenses could be justly adjudicated by parallel proceedings 
two different courts.14 Second, although Plaintiffs had complied with the ,.,.,.,.,.,.,,.,.,..-, 
prelitigation requirements, they were required by Rule 15 of the Federal Rules of Civil 
Procedure to obtain leave of court in order to amend their complaint to name the 
Medical Defendants. 
To address these t\vo obstacles, Plaintiffs filed a motion to amend their complaint 
on December 10, 2013, within the limitations period, filing their proposed Second 
Amended Complaint with the motion, which asserted the same claims that the Medical 
Defendants had just responded to in the prelitigation hearing. 1s The Cook Defendants, 
as parties to the lmvsuit, were served with the Motion to Amend and the Amended 
Complaint. As counsel for the Hospital has aclmowledged, "[a]t the time Plaintiffs filed 
their Motion for Leave to file Second Amended Complaint [the Medical Defendants 
were] not pait[ies] to the lawsuit."16 
14 See Idaho R. Civ. P. 19(a)(1) (a person 
shall be joined as a party in the action if (1) in the person's absence complete relief cannot 
be accorded among those already parties, or (2) the person claims an interest relating to 
the subject of the action and is so situated that the disposition of the action in the 
person's absence may (i) as a practical matter impair or impede the person's ability to 
protect that interest or (ii) leave any of the persons already parties subject to a substantial 
risk of incurring double, multiple or otherwise inconsistent obligations by reason of the 
claimed interest). 
See also Munich Welding, Inc. v. Great American Ins. Co., 415 F.Supp.2d 571, 576 (W.D. Pa. 
2006) (''by allowing parallel state and federal proceedings, the parties could be subject to 
inconsistent verdicts"); Lailhengue v. Mobil Oil Co., 1992 WL 142610 *2 (E.D. La. 1992) 
(observing that parallel litigation in state and federal court "presents a risk of inconsistent 
verdicts, as well as an unnecessary strain on the parties and the judicial system"); Hovland v. 
Gardella, 2006 WL 2662165 *6 (D. Mont. 2006) Oitigating claims ''before a single jury avoids the 
possibility of duplicative recovery of damages or inconsistent verdicts that necessarily exists if 
there are parallel federal and state proceedings"), quoting Borough of West Mif.fiin v. Lancaster, 
45 F.3d 780, 789 (3d Cir. 1995). 
1s See Plaintiffs' Motion and Supporting Memorandum for Leave to File Second Amended Complaint, as 
well as the Second .Amended Complaint filed therewith, attached hereto as Exhibit 4. 
16 Memorandum in Support of EIRl'v1C's Motion for Summary Judgment, 2. 
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The federal district court granted Plaintiffs' Motion to Amend on January 16, 
and Plaintiffs filed their Second Amended Complaint that same As diversity 
was lost, the case was then remanded to state court.1s Plaintiffs then began attempting 
service on the Medical Defendants, both of whom refused to allow their lawyers to 
accept service of process.19 Despite the best efforts of several process servers, the 
Hospital was not served until February 25, 2014.20 Dr. Taylor successfully eluded 
repeated service attempts by two process servers for over tvvo months and was not 
served until just one weekago.21 
At every turn, Plaintiffs have timely complied ,vith the requirements imposed 
upon them by court rules and statute, from timely filing of their products liability 
complaint, to timely filing their prelitigation claims, to timely filing their motion to 
amend, to timely filing their amended complaint, to timely serving the Medical 
Defendants. When Plaintiffs have had control, they have acted promptly "\vithin the 
options available to them. In the present motion, the Medical Defendants demand that 
Plaintiffs be penalized for complying "\vith rules and statutes in tl1e only way they could. 
This motion should be denied. 
17 See Docket entry order granting Plaintiffs' Motion for Leave to File Second Amended Complaint, 
attached as Exhibit 5. 
18 See Order to Remand, attached hereto as Exhibit 6. 
19 See Affidavit of Marvin M. Smith filed with Motion for Summary Judgment, ,r 7; Affidavit of Jessica A. 
Andrew, ,r 2, attached hereto as Exhibit 2. 
20 See Andrew Affidavit (Ex. 2) at ,r 3. 
21 Id. at ,r 4. 
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ARGUMENT 
1. Standard A defendant seeking summary judgment on its own 
affirmative defense bears the burden of proof. 
Summary judgment can be granted only "if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law. "22 
"The statute of limitation is an affirmative defense for which the defendants bear 
the burden of proof; and as the parties moving for summary judgment, the defendants 
bear the burden of demonstrating the absence of a genuine issue of fact material to their 
statute oflimitation defense. "2 3 That is, the Hospital must carry its burden of proving 
that the statute of limitations bars Plaintiffs' claims against it. 
The Hospital cannot meet its burden. The Hospital asks this Court to grant its 
motion by creating a new rule of law contrary to established case law and court rules, 
and by ignoring the facts of the case. 
2. Plaintiffs' claims against the Medical Defendants com1nenced when 
Plaintiffs filed their motion for leave to amend the complaint. 
Federal and state courts across the country have uniformly held that the 
commencement of the action against newly named defendants occurs at the time the 
motion to amend is filed, not the date leave to amend is granted or the date when the 
amended complaint is formally filed. 24 This makes particular sense where, as here, the 
22 IDAHO R. CIV. P. 56(c). 
23Mason v. Tucker and Associates, 871 P.2d 846,854 (Idaho 1994), citing Hawley v. Green, 788 P.2d 
1321, 1327 (Idaho 1990). 
24 See Williams v. Toturn & Co., Inc., 718 S0.2d 375, 376 (Fla. Ct. App. 1998) ("An amended complaint 
relates back to the date a motion to amend is filed; the timely filing of such motion defeats a statute of 
limitations defense"); Mason Tenders Dist. Council Pension Fund v. Messera, 958 F.Supp. 869, 888 
(S.D.N.Y. 1997) ("The filing of a motion to amend constitutes commencement of an action. When a 
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amended complaint itself is filed with the motion to amend. 2s Courts have come to the 
cases involving motions to 
expiration of the statute of repose. 2 7 
After adopting this rule in Terra-West, Inc. v. Idaho Mut. Trust, LLC,2 8 the Idaho 
Supreme Court explained the reasoning behind the rule: "[I]n the context of an 
amended complaint, the plaintiff only has unilateral control over the timing of the filing 
of the motion for leave to amend, but does not have unilateral control over when the 
motion may be granted."2 9 And because "[t]he plaintiff has no way of controlling or 
even predicting the time at which any permission to amend will be granted," 
plaintiff seeks to add a new defendant in an existing action, the date of the filing of the motion to amend 
constitutes the date the action was commenced for statute oflimitations purposes.") (quoting 
NorthwesternNat'lins. Co. v.Alberts, 769 F.Supp. 498,510 (S.D.N.Y.1991), which citedDerdiarian v. 
Futterman Corp., 36 F.R.D. 192, 194 (S.D.N.Y.1964)); Simpson v. Hatteras Island Gallery Restaurant, 
Inc., 427 S.E.2d 131, 138 (N.C. Ct. App. 1993) ("The relevant date for measuring the statute oflimitations 
where an amendment to a pleading is concerned, however, is the date of the filing of the motion, not the 
date the court rules on that motion. 'The timely filing of the motion to amend, if later allowed, is 
sufficient to start the action within the period oflimitations."') (emphasis in original) (quoting Mauney v. 
Morris, 340 S.E.2d 397, 400 (N.C. 1986)); In re Integrated Resources Real Estate Ltd. Partnership 
Securities Litigation, 815 F.Supp. 620, 645 (S.D.N.Y. 1993) ("Where a plaintiff seeks to add a new 
defendant in an existing action, the date of the filing of the motion to amend constitutes the date the 
action was commenced for statute oflimitations purposes") (quoting Northwestern Nat. Ins. Inc. v. 
Alberts, 769 F.Supp. 498,510 (S.D.N.Y.1991), which cited Schiavone v. Fortune aka Time, Inc., 477 U.S. 
21, 25-32 (1986). 
2s See, e.g., Flood v. Hardy, 868 F.Supp. 809, 814 (E.D. N.C. 1994) (holding that the plaintiff's amended 
complaint related back to the date the motion to amend was filed where the motion was accompanied by 
the amended complaint); Sheets v. Dziabis, 738 F.Supp. 307,313 (N.D.Ind. 1990) ("the filing of a motion 
for leave to amend a complaint to add a defendant, accompanied by the proposed amended complaint, 
tolls the statute oflimitations from the date the motion is filed even if the motion is not granted until after 
the limitations period expired") (citing Eaton C01p. v. Alliance Valves Co., 634 F.Supp. 974 (N.D. Ind. 
1984), affd, 790 F.2d 874 (Fed.Cir.1986); Smith v. Metropolitan Dade County, 338 S0.2d 878, 879 (Fla. 
Ct. App. 1976) ("The better rule is that a motion for leave to amend with the amended complaint attached 
joining additional defendants filed within the statuto1y period stands in the place of the actual 
amendment which is filed with leave of court subsequent to the running of the statute of limitations") 
(citing Rademaker v. E.D. Flynn Export Co., 17 F.2d 15, 17 (5th Cir. 1927)). 
2 6 Korwek v. Hunt, 649 F.Supp. 1547, 1548 (S.D.N.Y. 1986) ("[T]he date of filing of a successful 
intervention motion is taken to be the date the action is brought, for limitations purposes, in situations in 
which the formal complaint is not filed until after intervention is granted"). 
21 Nett ex rel. Nett v. Bellucci, 306 F.3d 1153 (1st Cir. 2002) (the filing of a motion to amend to add a 
party, not the date on which the amended complaint is filed after leave of court is granted, is the operative 
date for the commencement of an action for purposes of Massachusetts's statute of repose). 
28 247 P.3d 620, 623-24 (Idaho 2010). 
2 9 Id. at 624. 
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the filing of the motion is comparable to the original filing of the 
complaint, both in the sense that each is the first step that a plaintiff takes 
the first document that a plaintiff files with the court concerning the 
action, and in the sense that both the filing of the original complaint and 
the filing of the motion to amend are steps that remain unilaterally in the 
plaintiffs controI.30 
The Terra-West Court went on to draw a distinction bet\,veen cases in which the 
newly named party had notice of the substance of the claims against it and cases in 
which it did not,31 clarifying its prior decision in Griggs v. Nash,32 in which it had 
determined that a third-party action had commenced when the complaint was formally 
filed.33 The distinction, said the Court in Terra-West, was that the third-party in 
Griggs, not yet being a party to the suit, had no notice of the "substance of the proposed 
amendment,"34 while the party against whom the amended complaint was filed in 
Terra-West was already a party to the case and therefore knew the substance of the 
proposed amendrnent.35 
Defendant EIRMC argues that Terra-West and Griggs require that Plaintiffs' 
claims against the Medical Defendants be dismissed as untimely. This is incorrect as a 
matter of law and fact. 
3° Id., quoting Nett v. Bellucci, 774 N.E.2d 130, 136 (Mass. 2002). See also Wallace v. Sherwin Williams 
Co., 720 F.Supp. 158, 159 (D. Kan. 1988) (holding that the amended complaint was effectively filed when 
the motion for leave to amend was filed, and observing that "[t]o hold otherwise would punish [the] 
plaintiff and other similarly situated plaintiffs for the court's unavoidable delay in issuing an order 
granting leave to amend a complaint"); Children's Store v. Cody Enters., Inc., 580 A.2d 1206 (Vt. 1990) (if 
a plaintiff had to await the court's ruling on the motion to amend, "[t]he matter is out of the hands of the 
plaintiff and is controlled by the vagaries of the court's worldoad"); Gloster v. Pennsylvania R.R., 214 
F.Supp. 207, 208 (W.D. Pa. 1963) (observing that a court must take time to research and consider a 
motion to amend "while applying time and energy to the many other matters in a busy court"). These 
cases are cited in Nett, 774 N.E.2d at 139. 
31 Terra-West, 247 P.3d at 626-27. 
32 775 P.2d 120 (Idaho 1989). 
33 Id. at 126. 
34 Terra-West, 247 P3d. at 627. 
35 Id. at 626-27. 
9 
7 
A. The strict notice distinction proposed by the Hospital is not 
found in any of its cited anthorities and is contrary to the 
purposes of Rules 3(a) and 15(a) and the interests of justice. 
As a preliminary matter, this issue was not squarely before the Terra-West Court, 
which was called upon to answer only whether an amended complaint dated back to the 
filing of the motion to amend in a lien resolution context in which the motion did not 
seek to add new parties. Had the question of motions to amend to add new parties in 
fact been before and properly analyzed by the Court, the Comt would have appreciated 
that not a single case in Idaho or elsewhere has required notice as a :prerequisite to 
deeming filing of a motion to amend as the commencement of an action against new 
defendants, not even the cases the Court referenced. 
The Idaho Supreme Court in Griggs was not presented with and did not address 
either the effect of filing of a motion to amend on commencement of an action against a 
new party, or the issue of notice. Rather, the disputed issue in Griggs was when a cause 
of action for legal malpractice accrued to start the running of the limitations period.36 
The Court decided that issue, and then observed that Rule 3(a) says an action is 
commenced by the filing of a complaint, and that the third-party complaint at issue was 
untimely under the Court's accrual holding.37 The Court was not presented with the 
argument of, and made no inquiry into, whether the motion to amend, which had been 
filed before the limitations period expired under the Court's accrual analysis, affected 
the date of commencement. Nor did the Court address the question of notice. 
Nett v. Bellucci38 held that under Rule 3(a), "the operative date for 
commencement of an action ... is the date of filing of a motion for leave to amend a 
36 Griggs, 775 P .2d at 126. 
37 Id. 
38 774 N.E.2d 130 (Mass. 2002), cited in Terra-West, 247 P.3d at 624. 
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complaint to add a party,"39 and that claims commenced when the plaintiffs first 
to amend was 
that time.4° The Nett court expressly declined to hold that actual notice was a 
requirement. 41 
Mayes v. AT&T Information Systems, Inc.42 likewise concerned a motion to 
at 
amend the complaint to add a new party to the action. In holding that the filing of the 
motion for leave to amend commenced the action, 43 the Eighth Circuit said nothing 
about notice to the new defendant. 
In Moore v. State of Indiana,44 the plaintiff had moved to amend before the 
limitations period had expired, but he "did not submit a proper request for leave to 
amend until after the statute oflimitations had expired."45 The defect in the plaintiffs 
motion was not that he did not serve it on persons who were then non-parties to the 
case, but that the plaintiffs motion was not accompanied by either a proposed amended 
complaint or any description of the amendments the plaintiff proposed. 46 Relying on 
Mayes and 6 CHARLES A WRIGHT, ET AL., FEDERAL PRACTICE AND PROCEDURE§ 1485 (2d 
ed. 1990), the 7th Circuit observed that a motion for leave to amend must be "properly 
accompanied by the proposed amended complaint that provides notice of the substance 
of those amendments" in order for the court to deem the amended complaint filed as of 
39 Nett, 774 N.E.2d at 143. 
4° Id. at 142-43. 
41 Id. at 138 n. 9 (observing that the Court was asked to address the issue of timeliness of service, but 
noting that "[t]imeliness of service is not itself a requirement imposed by the statutes of repose, which 
require only that the action be 'commenced,"' and that the Court declined to add.Tess whether notice is 
required). 
42 867 F.2d 1172 (8th Cir. 1989), cited in Terra-West, 247 P.3d at 140. 
43 Id. at 1173. 
44 999 F.2d 1125 (6th Cir. 1993). 
45 Id. at 1131 (emphasis added). 
46 Id. at 1127. 
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date of the motion.47 While Mayes and WRIGHT§ 1485 acknowledge that Rule 7(b) 
,rvith the grounds" for the motion, 48 neither 
they nor Moore required that the plaintiff provide notice to parties-to-be of the motion. 
In two cases cited in Terra-West (Rademaker v. E.D. Flynn Export Co. 49 and 
Longo v. Pennsylvania Elec. Co.5°) the new defendant incidentally had prior notice of 
the substance of the claims against him, but neither case held that such notice was a 
requirement in order to deem the complaint filed as of the date the motion to amend 
was filed. Rather, the Rademaker court held that "an application for leave to amend ... 
stands in the place of an actual amendment,"51 and the Longo court held that the timely 
filing of the motion to amend to add a new party was "sufficient to meet the requirement 
of FED. R. CIV. P. 3 that 'a civil action is commenced by the filing of a complaint ,,vith the 
court."'52 
In addition to running counter to the holdings of the cases cited and the body of 
well-established federal and state jurisprudence on this point,53 the proposed special 
notice requirement for motions seeking to add new parties contradicts the principles 
that support the Terra-West Court's own holding. The plaintiff does not have any more 
"way of controlling or even predicting the time at which any permission to amend ,rvill be 
granted"54 when the motion seeks to add new parties than when the motion seeks to add 
new claims or allegations against an existing party. Just as in moving to amend to add 
47 Id. at 1131. 
48 See IDAHO R. CN. P. 7(b)(1). 
49 17 F.2d 15 (5th Cir. 1927). 
5o 618 F.Supp. 87 (W.D. Pa. 1985). 
s1 Rademaker, 17 F.2d at 17. 
s2 Longo, 618 F.Supp. at 89. 
s3 See notes 24-27, supra, citing authorities. 
54 Terra-West, 247 P.3d at 624. 
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or augment claims against an existing party, the filing of a motion to amend to add a 
new is the step that "remain[s] unilaterally the plaintiffs "55 
The Medical Defendants' own conduct illustrates why requiring notice of a 
motion to amend to a potential-but-as-yet-non-party is unworkable under these 
principles. Both Medical Defendants refused to allow their counsel to accept service 
upon them. Thus, under the Medical Defendants' interpretation of the law and 
demands in this case, Plaintiffs would have been required to effectuate service of process 
upon each Medical Defendant before Plaintiffs' Second Amended Complaint would have 
been considered "filed." It took competent process servers some 22 days to effectuate 
service upon the Hospital, and Defendant Dr. Taylor managed to evade service for over 
two months. Plaintiffs could no more control when the Medical Defendants would be 
effectively served with process than they could control the timing of the court's ruling on 
their motion to amend. 
This special notice requirement is also illogical in light of the other applicable 
Rules of Civil Procedure. As the Nett Court observed, treating the motion to amend to 
add a new party as the "commencement" of the action "will give the [new] defendant at 
least equally prompt notice" as filing an original complaint under Rule 3(a) because the 
rules governing service (Rule 4(a) and 5(a) in Idaho) provide additional time after filing 
the complaint to effectuate service.56 Thus, requiring notice to potential new parties of 
the filing of a motion to amend would be to require notice far in advance of when a 
defendant in a regularly-filed action would be provided ·with notice by means of being 
served ·with a summons. The law does not require immediate notice by Rule 4(a) service 
ss Id., quoting Nett v. Bellucci, 774 N.E.2d 130, 136 (Mass. 2002). 
s6 Nett, 774 NE.2d at 137-38. 
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or any other means to a defendant when an action has been filed against him, so it is not 
at why a defendant should be afforded 4(a) or other notice 
just because the lawsuit against him is filed by way of a motion to amend. 
In light of Rules 3(a) governing commencement of an action, Rules 4(a) and 5(a) 
governing service of process, the policy considerations embraced by the Idaho Supreme 
Court regarding what a plaintiff can and cannot control, and the uniform body of case 
law concerning relation back of complaints to the filing of a motion to amend, there is 
no reason to treat a motion to amend to add a new defendant differently than a motion 
to amend to augment or add to claims against an existing party. 
B. The Medical Defendants had actual notice of the claims against 
them under Terra-West. 
Performing an analysis of the legal and logical feasibility of the proposed notice 
requirement is rendered unnecessary by the facts of this case: The Medical Defendants 
had abundant notice of the substance of the claims against them long before Plaintiffs 
filed their motion to amend. 
As a matter of Idaho statutory law,57 a medical malpractice plaintiff is required by 
law to serve upon all potential defendants "a true copy of the claims to be processed, 
which claims shall set forth in writing and in general terms when, where and under what 
circumstances the health care in question allegedly was improperly provided .... "58 
The parties then participate in a hearing before a panel convened by the Board of 
Medicine, which panel consists of a licensed doctor, a hospital administrator, an Idaho 
lm,vyer, and a layperson.59 The injured patient's claims are presented, and the medical 
malpractice defendant has an opportunity at the hearing to respond to those claims. 
57 See IDAHO CODE§§ 6-1001 et seq. 
58 Id. at§ 6-1007. 
sg Id. at§ 6-1002. 
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Then, after the hearing, this panel issues a written report that provides the panel's 
observations ,,vith respect the dispute."6o All IS as 
a condition precedent to litigation,"61 and neither party is allowed to commence or 
prosecute litigation involving the claims for 30 days after the date the panel's decision is 
filed vvith the Board of Medicine. 62 
The Hospital argues that because it was not served v .. rith Plaintiffs' motion to 
amend the complaint, the Hospital had no notice under Terra-West. But Terra-West 
did not require service of a motion to amend on a non-party. Rather, the Idaho 
Supreme Court was concerned \-vith "whether the defendant has notice of the substance 
of the proposed amendment prior to the expiration of the statutory time period. "63 
The Medical Defendants do not and cannot dispute that they had notice of the 
substance of the claims against them asserted in the Second Amended Complaint. They 
first had extensive written and oral communications \-vith Plaintiffs' counsel concerning 
the Medical Defendants' potential liability for Mrs. English's stroke injuries. They then 
participated in the prelitigation scheme statutorily imposed on Plaintiffs "as a condition 
precedent to litigation," including a written statement of claims, an opportunity to 
respond to those claims in a hearing, and a written opinion from the panel. If that is not 
"notice of the substance of the proposed amendment," Plaintiffs do not know what is. 
The Medical Defendants have raised no authorities, and Plaintiffs find none, 
requiring that a plaintiff serve a motion to amend on a non-party potential new 
defendant. Where notice is addressed at all, it is clear that notice of the substance of 
claims can come in a variety of ways. In Longo, for example, the plaintiff had 
60 Id. at§ 6-1004. 
61 Id. at§ 6-1001 (emphasis added). 
62 Id. at§ 6-1006; James v. Buck, 727 P.2d 1136, 1139-41 (Idaho 1986). 
63 Terra-West, 247 P .3d at 626. 
15 
erroneously named only "M. Caupellotte, the mother of the correct defendant, Frank J. 
The plaintiff complaint to name 
Frank Carpellotti, and the court deemed the amended complaint filed as of the date the 
motion to amend was filed. The court did not require service of the motion on Frank 
Carpellotti or any other notice of the motion. In addressing Frank Carpellotti's 
prejudice argument, the court observed that Frank Carpellotti had been fully aware of 
the claims against him by reason of having previously spoken with the plaintiff by phone 
after the motor vehicle accident at issue, and through association with his mother. 6s 
Frank Carpellotti was not served with the motion to amend, but the court found that he 
had notice of the substance of the claims against him long before the motion to amend 
was filed. 66 
The Medical Defendants here had at least as much notice of the substance of the 
claims against them as the new defendant in Longo. The Medical Defendants had 
written and telephonic correspondence from Plaintiffs' counsel concerning the 
substance of the claims and received of a ,,vritten statement of claims, a hearing with a 
complete opportunity to respond to those claims, and a written panel opinion 
concerning those claims pursuant to the prelitigation statute. The Medical Defendants 
had abundant notice of the substance of the proposed amendment at the time Plaintiffs 
motion to amend was filed. Plaintiffs' motion to amend thus satisfied even the strictest 
possible interpretation of Terra-West. 
64 Longo, 618 F.Supp. at 88-89. 
6sJd. at 90. 
66 Id. ("it is clear that there was no prejudice to Defendant concerning the filing of the amended 




purpose court rules and statutes is not to create a procedural 
in which a plaintiff acting timely may be deemed untimely because of the actions of 
others over whom he has no control. This is precisely why comts deem amended 
complaints filed as of the date a motion to amend is filed. Plaintiffs timely complied 
V\rith all rules and statutory requirements necessary to amend their complaint to assert 
claims against the Medical Defendants, who had abundant prior notice of the substance 
of those claims. This motion must be denied. 
Dated this __ 7_ day of March, 2014 
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I, Ralph Dewsnup, hereby affirm and state as follows: 
1. I am a ,.vith Dewsnup, King & Olsen Plaintiffs in 
this matter. 
2. Upon being retained to represent Plaintiffs, I began an investigation into the 
epistaxis embolization procedure performed on Carol English on September 17, 2011, 
which involved use of a Cantata Superselective Microcatheter (the Catheter). 
3. I soon learned that the Catheter had been thrmvn away shortly after the 
procedure by Hospital personnel, thus rendering impossible further study of the product 
for purposes of evaluating what role its design or manufacture may have played in the 
injuries Mrs. English sustained. 
4. I approached counsel for Eastern Idaho Regional Medical Center, Mr. Marvin 
Smith, inviting the Hospital's cooperation in memorializing and preserving as much 
information about the procedure and the device as possible, including interviews with 
hospital personnel who participated in the procedure. I also offered to enter into a 
tolling agreement wth the Hospital. Mr. Smith did not respond to this overture. 
5. I also sent a letter to Dr. Taylor, inviting his cooperation in an investigation, 
including an interview, offering to enter into a tolling agreement, and inviting him to 
contact a lawyer to respond to my suggestions. Dr. Taylor's counsel, who continues to 
represent him now, declined my suggested alternative to pursuing medical malpractice 
claims. 
6. My written and oral correspondence wth counsel for both the Hospital and Dr. 
Taylor made very clear the bases of potential claims against the Hospital and Dr. Taylor, 
namely, that the Cook Defendants would most likely blame the Medical Defendants' 
alleged medical negligence for Mrs. English's injuries. Counsel for both the Hospital 
8 
and Taylor understood why the Englishes had to name the Medical Defendants in 
the case, given the Cook Defendants' likely posture. 
7. Given the Medical Defendants' disinterest in an avenue likely to avoid litigation 
against them, and given the principles of Idaho's comparative negligence statute and 
required joinder rules, it became clear that my clients' only avenue for adequately 
investigating and obtaining a just resolution of their claims was to name both the Cook 
Defendants and the Medical Defendants as Defendants and allow all parties to ferret out 
the truth of what caused Mrs. English's injuries in litigation. 
FURTHER AFFIANT SAYETH NOT: 






SUBSCRIBED AND SWORN TO before me this o2(;/L day of March, 2014. 
-----, Notary Public ,i 
WENDY HARMAN u 
Commission #867871 1 
My Comnllsilon EJtplres I 
June 20, 2017 I 





HOLDEN, KIDWELL, HAHN & CRAPO 
1000 Riverwalk Dr., Ste. 200 
P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Ralph L. Dewsnup (UT Bar #876) 
rdews@dkolaw.com 
David R. Olsen (UT Bar #2458) 
dolse@dkolaw.com 
Jessica A. Andrew (UT Bar #12433) 
jandrew@dkolaw.com 
DEWSNUP, IGNG & OLSEN 
36 South State Street, Suite 2400 
Salt Lake City, Utah 84111-0024 
Telephone: (801) 533-0400 
Facsimile: (801) 363-4218 
(pro hac vice applications forthcoming) 
Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 
INC. dba EASTERN IDAHO REGIONAL 
MEDICAL CENTER, an Idaho Corporation; 
and DOES 1-20, 
Defendants. 
AFFIDAVIT OF JESSICA A. ANDREW 
Case No. cv-2013-4868 
9 
I, Jessica A. Andrew, hereby affirm and state as follows: 
1. I am an attorney vVith Dewsnup, King & Olsen 
this matter. 
2. In early February, 2014, I contacted counsel for Eastern Idaho Regional Medical 
Center and Dr. James Taylor to inquire as to whether they would accept service of 
process on behalf of their clients. Both counsel indicated that their clients refused to 
allow them to accept service. 
3. Our office retained process servers to effectuate service on the Hospital and Dr. 
Taylor. It took our process servers some 22 days to effectuate service on the Hospital. 
4. We retained two separate process servers to attempt service upon Dr. Taylor at 
both his home and his place of business. Dr. Taylor eluded repeated service attempts by 
both of these process servers for over twu months. Dr. Taylor was effectively served just 
a few days prior to the filing of this affidavit, on March 21, 2014. 
FURTHERAFFIANT SAYETH NOT: 
Dated this 'Z Z day of March, 2014. 
L,,,.-,· 











ISB # 2395; 
Craig Yabui 
ISB # 7706; cry@elamburke.com 
ELAM&BURKE 
251 E. Front St, Ste. 300 
P.O. Box 1539 
Boise, ID 83701 
Telephone: (208) 343-5454 
Facsimile: (208 384-5844 
Douglas B. King 
(pro hac vice pending) 
dking@woodmclaw.com 
Brian D. Burbrink 
(pro hac vice pending) 
bburbrink@woodmclaw.com 
WOODEN & MCLAUGHLIN LLP 
One Indiana Square, Ste. 1800 
211 N. Pennsylvania 
Indianapolis, IN 46204 
Telephone: (317) 639-6151 
Facsimile: (317) 639-6444 
Attorneys for Cook Incorporated, Cook Medical Incorporated, 
and Cook Medical Technologies, LLC 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; and DOES 1-20, 
Defendants. 
NOTICE OF REMOVAL OF CIVIL ACTION - 1 
CASE NO.: 
NOTICE OF REMOVAL 
OF CIVIL ACTION 
Bonneville County 
Case No. CV-2013-4868 
Case 4:13-cv- 9-EJL Document 1 Filed 10/29/10 age 2 of 6 
Pursuant to 28 §§ U.S.C. 1332, 1441, and 1446, Defendants Cook Incorporated, Cook 
Medical 
"Cook Defendants"), by counsel, files this Notice of Removal of the above action from the 
District Court of the Seventh Judicial District of the State ofldaho to the United States District 
Comi for the District of Idaho. Pursuant to Local Rule of Civil Procedure 81.1, a true, correct, 
and complete copy of the state comt record and docket sheet are attached to the Affidavit of 
Craig Yabui in Support of Notice of Removal ("Yabui Aff.") filed herewith. 
I. BACKGROUND 
1. Plaintiffs commenced this action by filing a Complaint and Demand for Jury Trial 
on September 13, 2103, in the District Comt for the Seventh Judicial District of the State of 
Idaho, in and for the County of Bonneville. 
2. On September 17, 2013, Plaintiffs filed an Amended Complaint and Demand for 
Jury Trial (the "Amended Complaint"), in the District Court for the Seventh Judicial District of 
the State ofidaho, in and for the County of Bonneville. 
3. Copies of the Amended Complaint and Summons were personally served on the 
Cook Defendants through their Idaho agent ofrecord, Corporation Service Company, on 
October 2, 2013. True and accurate copies of the Amended Complaint and the Summonses to 
the Cook Defendants, together with any other pleadings filed, are attached as exhibits to the 
Affidavit of Craig Yabui filed contemporaneously herewith. 
4. Under 28 U.S.C. § 1446(b), this Notice of Removal must be filed within 30 days 
of the service of the Amended Complaint and Summons. Since this Notice is filed on 
October 29, 2013, removal is timely. 
NOTICE OF REMOVAL OF CIVIL ACTION - 2 
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5. The time for the Cook Defendants to answer, move, or otherwise plead with 
to the Amended Complaint not yet expired. 
6. Concunently with the filing of this Notice, the Cook Defendants are serving this 
Notice on Plaintiffs' counsel and filing a copy of the Notice with the Clerk of the District Comt 
for the Seventh Judicial District of the State ofidaho, in and for the County of Bonneville. 
7. Venue is proper in this Court pursuant to 28 U.S.C. §§ 84(d) and 144l(a), because 
the United States District Court for the District of Idaho is the federal judicial district and 
division embracing the District Court for the Seventh Judicial District of the State of Idaho, in 
and for the County of Bonneville, where this action was originally filed. 
8. By filing a Notice of Removal in this matter, the Cook Defendants do not waive 
their rights to object to service of process, the sufficiency of process, jurisdiction over the person, 
venue, or standing, and the Cook Defendants specifically reserve the right to asse1t any defenses 
and/or objections to which they may be entitled. 
II. GROUNDS FOR REMOVAL 
9. This Comt has jurisdiction over this action pursuant to 28 U.S.C. § 1332. 
Diversity jurisdiction exists where the amount in controversy exceeds $75,000, exclusive of 
interest and costs, and the suit is between citizens of different states. Lee v. Am . Nat 'l Ins. Co., 
26 F .3d 997, 1004 (9th Cir. 2001 ). 
A. Plaintiffs and the Cook Defendants Are Citizens of Different States 
10. On information and belief, Plaintiffs Carol English and Eric English are now and 
were at the time the state action was commenced, residents and citizens of the state of Idaho, 
residing in Bonneville County, Idaho. See Am. Comp!. at p. 2. 
NOTICE OF REMOVAL OF CIVIL ACTION - 3 
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11. At the Plaintiffs commenced this action and as of the date Notice, 
was, still is, a citizen of the State oflndiana; it is an Indiana corporation 
with its principal place of business in Bloomington, Indiana. See Declaration of Douglas B. 
King in Supp01t of Notice of Removal ("King Dec."), ,r 5. 
12. At the time Plaintiffs commenced this action and as of the date of this Notice, 
Cook Medical Incorporated was, and still is, a citizen of the State oflndiana; it is an Indiana 
coqJoration with its principal place of business in Bloomington, Indiana. See King Dec., ,r 6. 
13. At the time Plaintiffs commenced this action and as of the date of this Notice, 
Cook Medical Teclmologies, LLC was, and still is, a citizen of the States of California, Indiana, 
North Carolina and Pennsylvania. An LLC is a citizen of every state of which its 
owners/members are citizens. Johnson v. Columbia Properties Anchorage, LP, 437 F.3d 894, 
899 (9th Cir. 2006); 28 U.S.C. § 1332(c)(l). Cook Medical Technologies, LLC is comprised of 
the following members: (a) Cook Group Incorporated, an Indiana corporation with its principal 
place of business in Bloomington, Indiana (see King Dec., ,r 7a); (b) Cook Incorporated, an 
Indiana corporation with its principal place of business in Bloomington, Indiana (see King Dee., 
,i 7b); (c) Wilson-Cook Medical, Inc., a Nmih Carolina Corporation with its principal place of 
business in Winston Salem, Nmth Carolina (see King Dec., ,r 7c); (d) Cook MyoSite 
Incorporated, an Indiana corporation with its principal place of business in Pittsburgh, 
Pe1msylvania (see King Dec., ,i 7d); (e) K-Tube Corporation, a California Corporation with its 
principal place of business in Poway, California (see King Dec., ,r 7e); (f) Sabin Corporation, an 
Indiana corporation with its principal place of business in Bloomington, Indiana (see King Dec., 
NOTICE OF REMOVAL OF CIVIL ACTION - 4 
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Vascular Incorporated, an Indiana corporation principal place 
m (see 
14. Since Plaintiffs and the Cook Defendants are citizens of different states, the 
requirement of complete diversity is satisfied. See 28 U.S.C. § 1332(a). 
15. This Notice of Removal is proper under 28 U.S.C. § 1446(b)(2), as defendants 
sued under fictitious names "Does 1-20" can be disregarded as defendants for the purposes of 
determining whether the action is removable pursuant to 28 U.S.C. § 1332(a). 
B. The Amount in Controversy Requirement is Satisfied. 
16. As shown by the Declaration of Douglas B. King in Support of Removal, the 
amount in controversy exceeds Seventy-Five Thousand Dollars ($75,000), exclusive of interest 
and costs. See King Dec. ,r,r 10-11. 
17. Jurisdiction is therefore proper in this Comt pursuant to 28 U.S.C. § 1332, which 
provides that the United States District Comts "shall have original jurisdiction of all civil actions 
where the matter in controversy exceeds the sum of $75,000, exclusive of interest and costs, and 
is between ... citizens of different states." 
DATED this 291h day of October, 2013. 
ELAM & BURKE, P.A. 
By: Isl William G. Drvden 
William Dryden 
Craig Yabui 
NOTICE OF REMOVAL OF CIVIL ACTION - 5 
Attorneys for the Cook Defendants 
Cook Incorporated 
Cook Medical Incorporated 
Cook Medical Technologies, LLC 
9-EJL Document 1 Filed 10/29/13 
CERTIFICATE OF SERVICE 
that on the 29111 day of October, 2013, I electronically 
foregoing instrument with the Clerk of the Comt using the CM/ECF system and caused a true 
and correct copy to be served on the following in the manner indicated below: 
DeAnne Casperson 
HOLDEN, HAHN, KIDWELL & CRAPO 
I 000 Riverwalk Drive, Suite 200 
P.O. Box 50130 
Idaho Falls, Idaho 83405-0130 
Ralph L. Dewsnup 
David R. Olsen 
Jessica A. Andrew 
DEWSNUP, KlNG & OLSEN 
36 South State Street, Suite 2400 
Salt Lake City, Utah 84111-0024 
[2J U.S. Mail, Postage Prepaid 
D Hand Delivered 
D Overnight Mail 
D Telecopy 
[2J U.S. Mail, Postage Prepaid 
D Hand Delivered 
D Overnight Mail 
D Telecopy 
William G. Dryden 
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Exhibit 4 
Case 4:13-cv- Document 10 
DeAnne Casperson, Esq. (ISB No. 6698) 
dcasperson@holdenlegal.com 
HOLDEN, ICTDWELL, HAHN & CRAPO 
1000 Riverwalk Dr., Ste. 200 
P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Attorneys for Plaintiffs 
Cilorl 1 ?11 n/1 
I IJ\,,.,,-U ..L&.-/..LVJ..L 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
age 1 of 3 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Case No. 4:13-cv-469-EJL 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; and DOES 1-20, 
Defendants. 
MOTIONFORLEAVETOFILE 
SECOND AMENDED COMPLAINT 
Pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedure, Plaintiffs move 
for leave to file a Second Amended Complaint. 
The grounds for this motion are that Plaintiffs have complied ·with all statutory 
prelitigation requirements necessary to allow them to name Dr. James Taylor, D.O. and 
Eastern Idaho Health Services, Inc. d/b/a Eastern Idaho Regional Medical Center as 
defendants to this action. Accordingly, Plaintiffs seek leave to name these defendants 
and assert claims against them arising out of the same facts and circumstances which 
support the claims against the Defendants presently named. 
1 - MOTION FOR LEA VE TO FILE SECOND AMENDED COMPLAINT 
4:13-cv- Document 10 Filed 12/10/1 age 2 of 3 
A memorandum of supporting points and authorities accompanies motion. A 
Dated this 10th day of December, 2013 
s 
DeAnne Casperson 
Holden, I<idwell, Hahn & Crapo, P.L.L.C. 
Attorneys for Plaintiffs 
2 - MOTION FOR LEA VE TO FILE SECOND AMENDED COMPLAINT 
Case 4:13-cv- Document 10 Fiied 12/10/1 age 3 of 3 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 10th day of December, I filed foregoing 
electronically through the CM/ECF system, which causes the follm,ving parties or 









251 E. Front St., Ste. 300 
P.O. Box 1539 
Boise, ID 83701 
Douglas B. King 
dking®'"'oodmclaw.com 
Brian D. Burbrink 
bburbrink@woodmclaw.com 
WOODEN & MCLAUGHLIN LLP 
One Indiana Square, Ste. 1800 
211 N. Pennsylvania 
Indianapolis, IN 46204 
MOTION FOR LRt\. VE TO FILE SECOND 
AMENDED COMPLAINT 
Attorneys for Cook Incorporated, Cook Medical Incorporated, 
and Cook Medical Technologies, LLC 
DeAnne Casperson 
3 - MOTION FOR LEA VE TO FILE SECOND AMENDED COMPlAINT 
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De.Anne Casperson, Esq. (ISB No. 6698) 
dcasperson@holdenlegal.com 
HOLDEN, KIDWELL, HAHN & CR.APO 
1000 Riverwalk Dr., Ste. 200 
P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Attorneys for Plaintiffs 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
CAROL ENGLISH and ERIC ENGLISH, 
·wife and husband, 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; and DOES 1-20, 
Defendants. 
Case No. 4:13-cv-469-EJL 
MEMORANDUM IN SUPPORT OF 
MOTION FOR LEA VE TO FILE 
SECOND AMENDED COMPLAINT 
BACKGROUND 
This personal injury action arises out of a medical procedure performed by a 
physician, Dr. James Taylor, ,,.,rith the assistance of employees of Eastern Idal10 Regional 
Medical Center (EIRMC), which involved the use of a medical device designed, 
manufactured and sold by the Defendants presently named in this action (the Cook 
Defendants). Plaintiffs have claims against both the Cook Defendants and the medical 
providers involved in this case. 
Idaho Code §§ 6-1001 et seq imposes prelitigation requirements upon plaintiffs 
seeldng to assert claims against health care providers for medical malpractice, which 
1- MEMORANDUM IN SUPPORT OF MOTION FOR LEA VE TO FILE SECOND AMENDED 
COMPLAINT 
Casi::, Ll: 1 3-r\J_() Document 10-1 Filed 12/10/ age 2 of 4 
~~,., .. n,..,~ of certain procedures administered by the Idaho Board Medicine. These 
culminate an informal report and recommendation, 
authorizes the plaintiff to file claims against the healthcare providers in a court of law. 
Owing to the approaching statute of limitations deadline, Plaintiffs filed the 
present action i..11 Idaho state court on September 16, 2013, assertLng products liability 
claims against the Cook Defendants.1 Plaintiffs concurrently initiated the prelitigation 
process to satisfy the statutory requirements prerequisite to pursuing medical 
malpractice claims against Dr. Taylor and EIRMC. 2 Plaintiffs have just completed the 
statutory prelitigation requirements and now move to amend the Complaint to assert 
their claims against Dr. Taylor and EIRMC.3 
ARGUMENT 
Rule 15(a)(2) of the Federal Rules of Civil Procedure provides that a party may 
amend its pleading with leave of court, which leave should be freely given when justice 
requires. In the absence of "undue delay, bad faith or dilatory motive on the part of the 
movant, repeated failure to cure deficiencies by amendments previously allowed, undue 
prejudice to the opposing party by virtue of allowance of tl1e amendment, futility of 
amendment, etc.," the mandate that leave be freely given "is to be heeded."4 
"It is well accepted that a plaintiff may add new defendants in amending her 
complaint 'as a matter of course."'s The sole basis for Plaintiffs' requested amendment 
1 The first Amended Complaint was filed September 18, 2013. 
2 These actions toll the statute oflimitations until such time as the prelitigation requirements are met. See 
IDAHO CODE § 6-1005 ("the applicable statute of limitations shall be tolled and not be deemed to run 
during the time that such a claim is pending before such a panel and for thirty (30) days thereafter"). 
3 Pursuant to D. Idaho L.R. 15.1, a reproduction of Plaintiffs' Second Amended Complaint is attached 
hereto as Exhibit A. 
4 Foman v. Davis, 371 U.S. 178, 182 (1962). 
s Johnson v. Dist. of Columbia, 244 F.R.D. 1, 6 (D.D.C.2007) (citii-1.g Fed.R.Civ.P. 15(a)(1), (c); 6 CHARLES 
ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE, § 14 74 (1990) ). 
2 - MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO FILE SECOND AMENDED 
COMPLAINT 
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is to name healthcare providers as defendants, which Plaintiffs can only now do 
have now completed the prelit:igation requirements. 
Plaintiffs timely filed claims against the Cook Defendants, and have now timely 
completed the medical malpractice prelitigation requirements. Plaintiffs request that 
leave be given to file their Second .A.mended Complaint. 
Dated this 10th day of December, 2013 
s 
DeAnne Casperson 
Holden,Kidwell, Hahn & Crapo, P.L.L.C. 
Attorneysfor Plaintiffs 
3 - MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO FILE SECOND AMENDED 
COMPLAINT 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 10th day of December, 2013, I filed foregoing 
electronically through the CM/ECF system, which causes the following parties or 









251 E. Front St., Ste. 300 
P.O. Box 1539 
Boise, ID 83701 
Douglas B. King 
dldng@woodmclaw.com 
Brian D. Burbrink 
bburbrink@woodmclaw.com 
WOODEN & MCLAUGHLIN LLP 
One Indiana Square, Ste. 1800 
211 N. Pennsylvania 
Indianapolis, IN 46204 
MEMORANDUM IN SUPPORT OF MOTION 
FOR LEA VE TO FILE SECOND AMENDED 
COMPLAINT 
Attorneys for Cook Incorporated, Cook Medical Incorporated, 
and Cook Medical Technologies, LLC 
DeAnne Casperson 
4 - MEMOF.ANDUM IN SUPPORT OF MOTION FOR LEA VE TO FILE SECOND A.MENDED 
COMPLAINT 
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DeAnne Casperson, Esq. (ISB No. 6698) 
dcasperson@holdenlegal.co rn 
HOLDEN, KIDWELL, HAHN & CRAPO 
1000 Riverwalk Dr., Ste. 200 
P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Attorneys for Plaintiffs 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Case No. 4:13-cv-469-EJL 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 
INC. dba EASTERN IDAHO REGIONAL 
MEDICAL CENTER, an Idaho Corporation; 
and DOES 1-20, 
Defendants. 
SECOND AMENDED COMPLAINT 
AND JURY DEMAND 
Pursuant to Idaho Code§ 6-1401 et seq, Plaintiffs hereby complain of Defendants 
and state as follows: 
IDENTIFICATION OF PARTIES 
Plaintiffs are residents of Bonneville County, Idaho. Plaintiffs bring this action 
pursuant to the provisions of Idaho Code§ 6-1401 et seq. 
Defendant Cook Incorporated is an Indiana corporation. On information and 
belief, Defendant Cook Incorporated designed, manufactured, marketed and/ or sold a 
1 - SECOND AMENDED COMPLAINT EXHIBIT A 
Case 4:13--cv 9-EJL D0cun1ent 10-2 Filed 12/1 Page 2 of 9 
medical device called a Cantata Superselective Microcatheter (the Catheter), which was 
an epistaxis embolization procedure performed on Plaintiff English on 
September 17, 2011. 
Defendant Cook Medical Incorporated is an Indiana corporation. On 
information and belief, Defendant Cook Medical Incorporated designed, manufactured, 
marketed and/ or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Cook Medical Technologies, LLC is an Indiana LLC. On information 
and belief, Defendant Cook Medical Technologies, LLC designed, manufactured, 
marketed and/or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), v,rhich was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Cook Incorporated, Cook Medical Incorporated, and Cook Medical Technologies, 
LLC are hereinafter referred to collectively as the Cook Defendants. 
Defendant James Taylor, D.O., is a physician licensed to practice medicine in 
Idaho. Dr. Taylor performed the epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Eastern Idal10 Health Services, Inc. dba Eastern Idaho Regional 
Medical Center (EIRMC) is an Idaho Corporation ,'lrith its principal place of business in 
Bonneville County, Idaho. EIR1\1C's staff assisted in the epistaxis embolization 
procedure performed on Plaintiff Carol English on September 17, 2011. 
2 - SECOND MfENDED COMPLAINT 
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JURISDICTION 
Plaintiffs two of the defendants, Defendant Dr. Taylor Defendant 
EIRMC, are Idaho residents. The Cook Defendants reside in Indiana. AB some 
Defendants reside in the same state as Plaintiffs, complete diversity is not present, and 
the United States District Court for the District of Idaho lacks subject matter jurisdiction 
over this action. 
STATEMENT OF COMPLIANCE 
Plaintiffs have satisfied all prelitigation requirements prerequisite to filing 
medical malpractice claims against Dr. Taylor and EIRMC, pursuant to Idaho Code §§ 
6-1001 et seq. 
STATEMENTS OF FACTS 
1. Plaintiff Carol English presented at Idaho Community Care with a serious 
nosebleed on the evenings of September 16, 2011. 
2. Mrs. English's nosebleed had been continuous for several hours. Idaho 
Community Care providers attempted to stop the nosebleed without success. They 
referred Mrs. English to the Eastern Idaho Regional Medical Center (EIRMC) 
emergency department. 
3. The EIRMC emergency department packed Mrs. English's nose, and she 
went home around midnight. 
4. Mrs. English's nosebleed began again, and she returned to the emergency 
room the following morning, September 17, 2011. Dr. Dan Hincldey recommended that 
Mrs. English undergo an epistaxis embolization procedure. 
5. Dr. James Taylor, D.0., perform the epistaxis embolization procedure by 
usmg Defendants' Catheter to inject PVA foam embolization particles into the left 
3 - SECOND AMENDED COMPLAJNT 
Document 10-2 Page 4 of 9 
maxillary artery under fluoroscopic guidance. particles, as by 
were to an embolus, blocldng source 
6. During the embolization procedure, the cap of Defendants' Catheter broke, 
releasing all of the PVA particles into Mrs. English's arteries, which particles then made 
their way to her brain, clotted, and caused a stroke. 
FIRST CAUSE OF ACTION 
STRICT PRODUCTS LIABILI1Y 
(Against the Cook Defendants) 
7. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
8. The Cook Defendants are in the business of selling Catheters, and they 
designed, manufactured, assembled, labeled, marketed, distributed, and/ or sold the 
Catheter used in Mrs. English's epistaxis embolization procedure. 
9. Mrs. English is in the class of persons the Cook Defendants should 
reasonably foresee as being subject to the harm caused by a defective Catheter because 
Mrs. English was the type of person for whom the Catheter was intended to be used. 
10. The Cook Defendants placed into the stream of commerce a Catheter that 
was defective and unreasonably dangerous such that the foreseeable risks, including the 
risk of stroke, exceeded the benefits associated with the design and/ or formulation of 
the Catheter. 
11. The Cook Defendants' Catheter was more dangerous that its ordinary 
users, including but not limited to interventional radiologists or interventional radiology 
patients, would expect. 
12. The Cook Defendants' Catheter used in Mrs. English's embolization 
procedure was defective, unsafe, not reasonably fit, and unreasonably dangerous for its 
intended and foreseeable uses in that, among other things discovery may reveal: 
4 - SECOND AMENDED COMPLAINT 
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a. The Catheter was designed 
of the catheter; 
a manner that allowed the cap to 
b. The Catheter was manufactured in a manner that allowed the cap to 
break off the end of the catheter; or 
c. The Catheter was unaccompanied by adequate warnmgs or 
instructions to allow the Catheter's users to safely perform epistaxis embolization 
procedures. 
13. These defects caused Mrs. English's injuries and Plaintiff's damages. 
14. These defects existed when the Catheter left the Cook Defendants' 
supervision and control. 
15. The Catheter was expected to and did reach the ultimate user without 
substantial change in the condition in which it was sold and distributed. 
16. The dangers posed by the defective condition of the Catheter were not 
readily recognizable by Dr. Taylor or other ordinary users of the Catheter. 
17. As a direct and proximate result of the defective and unreasonably 
dangerous condition of the Cook Defendants' Catheter, Plaintiffs have suffered and will 
continue to suffer injuries, damages and losses as alleged herein. 
SECOND CAUSE OF ACTION 
NEGLIGENCE 
(Against the Cook Defendants) 
18. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
19. At all relevant times, the Cook Defendants knew, or in the exercise of 
reasonable diligence should have knuwn, that the Catheter was defective and 
unreasonably dangerous, as alleged above. 
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20. The Cook Defendants had a duty to Plaintiffs to provide a Catheter a 
21. The Cook Defendants breached that duty and provided a Catheter that was 
defective and umeasonably dangerous, as alleged above. 
22. As a mrect and proximate result of the Cook Defendant's breach of their 
duty to provide a nondefective product, Plaintiffs suffered injuries and damages, as 
alleged herein. 
THIRD CAUSE OF ACTION 
BREACHOFWARRANTY 
(Against the Cook Defendants) 
23. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
24. The Cook Defendants expressly and impliedly warranted that their 
Catheter was merchantable, fit for its ordinary purposes, and fit for Mrs. English's 
particular purpose. 
25. The Cook Defendants breached these warranties by providing a Catheter 
that was not merchantable, fit for its ordinary purposes, or fit for Mrs. English's 
particular purpose. 
26. As a direct and proximate result of the Cook Defendants' breach of 
warranties, Plaintiffs suffered injuries and damages, as alleged herein. 
FOURTH CAUSE OF ACTION 
NEGLIGENCE 
(Against Dr. Taylor) 
27. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
28. Defendant Dr. Taylor had a duty to exercise reasonable care in providing 
medical care to Plaintiff Carol English, including in performing the epistaxis 
embolization procedure on Mrs. English. 
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29. Dr. Taylor breached duty by infusing a dangerous amount of 
into Mrs. English's nasal 
30. Dr. Taylor's breach caused Mrs. English to suffer a stroke. 
31. As a direct and proximate result of Dr. Taylor's breach of the standard of 
care, Plaintiffs suffered injuries and damages, as alleged herein. 
FIFfH CAUSE OF ACTION 
NEGLIGENCE 
(Against EIRMC) 
32. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
33. Defendant EIRMC had a duty to exercise reasonably care in providing 
medical care to Plaintiff Carol English, including in performing the epistaxis 
embolization procedure on Mrs. English. 
34. Defendant EIRMC breached this duty by infusing a dangerous amount of 
embolization particles into Mrs. English's nasal arteries. 
35. Defendant EIRMC's breach caused Mrs. English to suffer a stroke. 
36. As a direct and proximate result of EIRMC's breach of the standard of 
care, Plaintiffs suffered injuries and damages, as alleged herein. 
SIXTH CAUSE OF ACTION 
LOSS OF CONSORTIUM 
(Against all Defendants) 
37. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
38. At all relevant times herein, Plaintiffs ,,vere husband and wife. 
39. As a direct and proximate result of Defendants' fault, Plaintiff Carol 
English has suffered a significant and permanent injury to her person that substantially 
changed her lifestyle and caused her significant impairment and limitations. 
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As a and proximate result the serious injuries to Plaintiff Carol 
Plaintiff English has suffered a loss of consortium injury to 
relationship '1\1.th his mfe, his lifestyle and his activities. 
DAMAGES 
41. Plaintiffs in.corporate the preceding allegations as if fully set forth herein. 
42. As a result of the acts and omission of Defendants set forth generally 
above, and other and further acts and omissions that discovery may reveal, Plaintiffs 
have suffered and '1\1.ll suffer the following damages: 
a. Past expenses for medical, surgical, nursing and rehabilitative care, 
therapy and equipment; 
b. Future expenses for medical, surgical, nursing and rehabilitative 
care, therapy and equipment; 
c. Past and future lost wages and impairment of earning capacity; 
d. Past and future loss of household services; 
e. Past and future care gratuitously rendered; 
f. Past and future damages for the loss of society, comfort, 
companionship, support and consortium 
g. General damages for pam and suffering, mental and emotional 
distress, permanent disability, substantial alterations of lifestyle, loss of enjoyment of 
life, and other significant damages; and 
h. Plaintiffs' costs in this action, together v,1.th interest on special and 
general damages from the date of occurrence at the legal rate until paid, interest on any 
judgment awarded herein at the legal rate until paid, and other and further relief as the 
Court deems equitable and just. 
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DEMAND FOR JURY TRIAL 
demand trial by a jury on all matters herein. 
PRAYER FOR RELIEF 
WHEREFORE, Plaintiffs pray for relief as follm-vs: 
Page 9 of 9 
a. For economic damages, including but not limited to medical and related 
expenses and future medical and rehabilitative expenses; 
b. For non-economic damages; 
c. For costs, expenses and attorney's fees to the extent allowed by law; 
d. For pre- and post-judgment interest, to the extent allowed by law; and 
e. For such other relief as the Court may deem just and proper under the 
circumstances. 
Dated this __ day of December, 2013 
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DeAn11e Casperson 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. 
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IN THE UNIIBD ST A TES DISTR1CT COURT 
FOR THE DISTR1CT OF IDAHO 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK IN CORPORA TED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana 
Corporation; COOK MEDICAL 
TECHNOLOGIES, LCC, an Indiana 
LLC, and DOES 1-20, 
Defendants. 
Case No. 4: 13-cv-00469-EJL 
ORDER TO REMAND CASE TO STATE 
COURT 
The Stipulation (Dkt. 16) of the patties having come before this court and it 
appearing from the suggestion of the parties that this Court lacks subject matter 
jurisdiction and the parties having stipulated to remand the case to state court, 
IT IS HEREBY ORDERED that the above-entitled action is remanded to the 
district court of the Seventh Judicial District of the State of Idaho, In and For the County 
of Bonneville, Case No. CV-13-04868; and the Clerk shall mail a certified copy of this 
Order to the Clerk of the aforesaid Idaho state court. No costs or attorney fees are taxed 
pursuant to 28U.S.C. § 1447(c). 
°Z~-
Uruted States District Judge 
ORDER TO REMAND CASE TO STATE COURT - 1 
J. Michael Wheiler, Esq. ISB #3364 
ISB # 
THOMSEN HOLMAN WHEILER, PLLC 
2635 Channing Way 
Idaho Falls, ID 83404 
Telephone (208) 522-1230 
Fax (208) 522-1277 
wheiler(cv,thwlaw.com 
friess@,thwlaw.com 
Attorneys for Defendant James Taylor, 0.0. 
[N THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, ) 






COOK IN CORPORA TED, an Indiana ) 
corporation; COOK MEDICAL ) 
IN CORPORA TED, an Indiana Corporation; ) 
COOK MEDICAL TECHNOLOGIES, LCC,) 
an Indiana LLC; JAMES TAYLOR, D.O.; ) 
EASTERN IDAHO HEAL TH SERVICES, ) 
INC. dba EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER, an Idaho Corporation;) 
and DOES 1-20; ) 
) 
Defendants. ) 
Case No. CV-2013-0004868-0C 
DEFENDANT JAMES TAYLOR, 0.0.'S 
MEMORANDUM IN SUPPORT 
OF FIRST MOTION FOR 
SUMMARY JUDGMENT 
CO MES NOW Defendant James Taylor, D. 0 ., by and through counsel ofrecord, and submits 
the following Memorandum in Support of his First Motion For Summary Judgment. This 
DEFENDANT JAMES TAYLOR, D.O.'S MEMORANDUM fN SUPPORT OF FlRST 
MOTION FOR SUMMARY JUDGMENT 
IS J. 
STATEMENT OF FACTS 
After legal counsel for Dr. Taylor reviewed both the Bonneville County Court file and the 
federal court file available on PACER, Defendant Dr. Taylor is now aware of the following facts: 
I. As noted on the document itself: on September 13, 2013, Plaintiffs' filed a Complaint 
in this Court against Cook Incorporated; Cook Medical Incorporated; Cook Medical Technologies, 
LLC; (hereinafter collectively referred to as "Cook") and Does 1-20. 
2. According to the first paragraph of the Complaint on page 2, Plaintiffs brought the 
action "pursuant to the provisions ofldaho Code §6-1401 et seq. (the Idaho Product Liability Act). 
3. Plaintiffs' September 13, 2013 Complaint did not state a claim for medical negligence 
nor did it name James Taylor, D.O. as a defendant. 
4. On September 17, 2013, Plaintiffs filed an Amended Complaint in this Court against 
the Cook defendants. 
5. As with the original Complaint, Plaintiffs brought the amended action "pursuant to 
the provisions of Idaho Code §6-140 l et seq. 
6. Plaintiffs' September 17, 2013 Amended Complaint did not state a claim for medical 
negligence nor did it name James Taylor, D.O. as a defendant. 
7. According to the federal docket, at the request of the Cook defendants, on October 
29, 2013. the case was removed to federal court under diversity of citizenship. Wheiler Affidavit. 
page 2, para. 2. 
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8. to the court record, on or December 10, l filed 
a to add 
negligence against James Taylor and Eastern Idaho Regional Medical Center. Wheiler Affidavit, 
page 2. para. 2. It appears from the federal court record that a proposed copy of the Second 
Amended Complaint was filed with Plaintiffs' Motion to Amend. Wheiler Affidavit, page 2, para. 
2. 
9. A copy of Plaintiffs' Motion to Amend and the proposed Second Amended Complaint 
were not served upon Dr. James Taylor. See Taylor Affidavit, p. 2. para. 3-4. 
l 0. Pursuant to the federal court docket, Plaintiffs and the Cook defendants stipulated that 
the Second Amended Complaint, if allowed, would destroy federal diversity jurisdiction and, 
therefore, the case should be remanded to this Court. Wheiler Affidavit, page 2, para. 2; Exhibit 
11. As recorded on the federal docket, on or about January 16, 2014, with no objection 
from the Cook defendants, the federal court granted Plaintiffs' Motion to Amend the first Amended 
Complaint. rVheiler Ajjidavit, page 2, para. 2: bxhibit "D." 
12. According to the federalcourt docket and the federal court stamp on the pleading, 
Plaintiffs' Second Amended Complaint was filed on January 16, 2014. Wheiler Affidavit, page 2, 
parct. 2; see also Second Amended Complaint. 
13. The January 16, 2014 Second Amended Complaint, for the first time, specifically 
raised a claim of medical negligence and named James Taylor, D.O. as a defendant. 
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to Plaintiffs' l 2014 Amended 
an epistaxis embolization procedure on September l 11. 
15. The Fourth Cause of Action in Second Amended Complaint alleges that on 
September 17, 2011, Dr. Taylor negligently infused a dangerous amount of embolization particles 
into Mrs. English's nasal arteries causing her to suffer a stroke. 
16. On page 3, the Second Amended Complaint asserts that Plaintiffs have satisfied all 
prelitigation requirements prerequisite to filing medical malpractice claims against Dr. Taylor and 
EIRMC, pursuant to Idaho Code § 6-1001 et seq. 
17. There is no dispute that Plaintiffs' Prelitigation Screening Panel Application dated 
September 12, 2013 was stamped as received by the Idaho State Board of Medicine on September 
16, 2013. See, Wheiler /{fjidavit, p., 2, para., 5. There is also no dispute that the Prelitigation 
Screening Panel filed its Opinion on November 18, 2013. See, Wheiler Affidavit, p., 2, para., 6. 
18. There is no dispute that the statute of limitations on any claims against Dr. Taylor 
expired on December 19, 2013. 
ST AND ARD OF REVIEW 
Rule 56(c) of the Idaho Rules of Civil Procedure allows that summary judgment "shall be 
rendered forthwith if the pleadings, depositions and admissions on file, together with the affidavits, 
ifany, show that there is no genuine issue as to any material fact and that the moving party is entitled 
to ajudgment as a matter of law." Smith v. Meridian.Joint School Dist. No. 2, 128 Idaho 714, 718 
(1996) (quoting LR.C.P. 56 (c); see also Idaho Building Contractors Association v. City of Coeur 
d'Alene, 126 Idaho 740, 890 P.2d 326 (1995); Avila v. Wahlquist, 126 Idaho 745, 890 P.2d 331 
(1995). In making this determination, a Court should liberally construe the record in favor of the 
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draw all 
1 Idaho at 718 ( citing Friel Auth., 1 Idaho 484, 485 (1994)). 
If reasonable persons could reach differing conclusions or draw conflicting inferences from 
the evidence, summary judgment must be denied. Id. ( citing Harris v. Department of Health & 
Welfare, 123 Idaho 295, 298 (1992)). However, if the evidence reveals no disputed issues of 
material fact, then summary judgment should be granted. Id., 128 Idaho at 718-719 ( citing Loomis 
v. City of Hailey, 119 Idaho 434,437 (1991)). Summary judgment is properly granted in favor of 
the moving party, when the nonmoving party fails to establish the existence of an element essential 
to that party's case upon which that party bears the burden of proof at trial. Id. ( citing Thomson, 126 
Idaho at 530-31, 887 P.2d at 1037-38; Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126 (1988)). 
The party opposing the summary judgment motion "may not rest upon the mere allegations 
or denials of that party's pleadings, but the party's response, by affidavits or as otherwise provided 
in this rule, must set forth specific facts showing that there is a genuine issue for trial." Id. ( quoting 
Idaho R. Civ. P. 56(e)). The nonmoving party's case must be anchored in something more than 
speculation, and a mere scintilla of evidence is not enough to create a genuine issue of fact. Tuttle 
v. Sudenga Industries, Inc., 125 Idaho 145, 868 P.2d 473 (1994)) (plaintiff who produces mere 
scintilla of evidence, or otherwise raises only slight doubt as to facts, will not withstand summary 
judgment); Nelson v. Steer, 118 Idaho 409, 797 P.2d 117 (1990). If the nonmoving party does not 
come forward as provided in the rule, then summary judgment should be entered against that party. 
State v. Shama Resources Ltd. Partnership, 127 Idaho 267,270, 899 P.2d 977, 980 (1995). 
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action to recover damages must be commenced two 
the cause has accrued. Conway v. Sonntag, 41 Idaho 1 l 106 
(2005); Idaho Code §5-219(4) ( emphasis added). In professionai malpractice cases, the cause of 
action accrues "as of the time of the occurrence, act or omission complained of." Idaho Code §5-
219( 4). In most cases, the act or omission complained of and the injury to the plaintiff occur at the 
same time, particularly in the medical context. Davis v. Moran, 112 Idaho 703, 708, 735 P.2d 1014 
(1987). 
ARGUMENT 
It is important to note that this is not a case where a new claim is being added to a complaint 
against a previously timely named defendant. In this case, on or about December l 0, 2013, Plaintiffs 
sought to add, for the very first time, a new cause ofaction for professional malpractice and two new 
defendant health care providers alleging that they were negligent in performing an epistaxis 
embolization procedure which occurred on September 17, 2011. Although the motion to amend the 
first Amended Complaint was filed on or about December l 0, 2013, the Second Amended Complaint 
was not actually filed until January 16, 2014. Plaintiffs never served Deiendant Dr. James Taylor 
with a copy of the motion to amend the first Amended Complaint or the proposed Second Amended 
Complaint and he was not actually served with the Second Amended Complaint until March 21, 
2014. See Affidavit of.James Taylor, D.O., page 2, para. 2-3. 
Idaho Code §5-201 unambiguously states that, "Civil actions can only be commenced within 
the periods prescribed in this chapter after the cause of action shall have accrued .... " (Emphasis 
added.) Pursuant to Idaho Rule of Civil Procedure 3(a), "A civil action is commenced by the filing 
6 DEFENDANT JAMES TAYLOR, D.O.'S MEMORANDUM IN SUPPORT OF FIRST 
MOTION FOR SUMMARY JUDGMENT 
7 
" Rule further claim, 
or be submitted to any court state determination or judgment 
without filing a complaint or petition as provided in these rules." Idaho Code §5-219( 4) requires that 
an action to recover damages for professional malpractice be commenced within two (2) years from 
the time of the occurrence, act or omission complained of 
According to Plaintiffs' Second Amended Complaint, the occurrence, act or omission 
complained of took place on September 17, 2011. Likewise, according to the Second Amended 
Complaint, the professional negligence of Dr. Taylor allegedly resulted in Mrs. English suffering a 
stroke. It is therefore, undisputed that Plaintiffs' claimed medical negligence cause ofaction accrued 
on September 17, 2011. As such, baring some allowable tolling of the statute of limitations, 
Plaintiffs were required to commence their medical negligence action against Dr. Taylor on or before 
September 17, 2013 (the same day Plaintiffs filed their first Amended Complaint with this Court). 
Idaho Code §6-1001 required that Plaintiffs complete a Prelitigation Screening process as 
a compulsory condition precedent to litigation. However, since 1988, it has been abundantly clear 
that filing a request for a prelitigation screening panel is not a condition precedent to 
commencing a civil action in order to toll the two-year statute of limitations under Idaho Code 
§5-219. Moss v. Bjornson, 115 Idaho 165,167,765 P.2d 676 (1988); see also, Elliotv. Verska, 152 
Idaho 280,289, 271 P .3d 678 (20 l 2)("While filing with the screening panel is a condition precedent 
to proceeding with district court litigation, such as filing interrogatories or setting trial dates, it is not 
a condition precedent to filing an action in order to toll the statute of limitations."). Under the 
7 DEFENDANT JAMES TAYLOR, D.O.'S MEMORANDUM IN SUPPORT OF FIRST 
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plaintiffs a complaint for medical negligence and then 
a the prelitigation screening process 1• 
However, the applicable statute of limitation is tolled when an application for prelitigation 
screening has been received by the Idaho State Board of Medicine and that tolling continues during 
the time that the claim is pending before the panel and for thirty (30) days after the panel issues its 
decision. Idaho Code §6-1005; see also, James v. Buck, 111 Idaho 708, 711-12; 727 P.2d 1136 
(1986). In this case, the application for prelitigation screening was signed by Mrs. English on 
September 12, 2013 and, based upon the stamp fixed to the document, the request was received by 
the Idaho Board of Medicine on September 16, 2013-one ( 1) day before the two-year statute of 
limitations expired. The statute oflimitations was then tolled during the time the claim was pending 
with the pre litigation screening panel. The Panel filed its opinion with the Board of Medicine on 
November 18, 2013. Pursuant to Idaho Code §6-1005, the two-year statute began to run 30-days 
later on December 18, 2013. Since receipt of the prelitigation screening application by the Board 
of Medicine officially starts the prelitigation process, the tolling began with one day remaining of 
the 2-year statute and the applicable statute of limitations expired on December 19, 2013.2 
The action against Dr. Taylor was commenced, as required by Idaho Code §5-201 and IRCP 
3(a), when the Second Amended Complaint was actually filed with the federal court on January 16, 
In Ver ska, plaintiff filed her request for a prelitigation screening panel on April 28, 
2009, filed her complaint for medical negligence on October 5, 2009, argued before the panel on 
October 23, 2009, and the panel issued its decision on October 27, 2009. Verska at 681-687. 
2 Te calculation is made by allowing 30-days after the filing of the panel decision plus 
the one remaining day under the statute oflirnitations. See, Reis v. Cox, 104 Idaho 434,437,660 
P.2d 46 (1982). This date is undisputed. 
8 DEFENDANT JAMES TAYLOR, D.O. 'S MEMORANDUM IN SUPPORT OF FIRST 
MOTION FOR SUMMARY JUDGMENT 
statute limitations had expired on any claims against 
claims against Dr. Taylor should be dismissed as untimely. 
and EIRMC. such, the 
The Idaho Supreme Court decision in Griggs v. Nash, l 16 Idaho 228, 775 P.2d 120 (1989) 
is almost directly on point. In Griggs, on January 29, 1987, two defendants filed a motion for leave 
to file a third-party complaint against an attorney alleging, among other things, professional 
malpractice. Id. at 229, 230. A copy of the proposed third-party complaint was attached to the 
motion. Id. at 234. The trial court granted the motion on September 8, 1987 and the Court's order 
was filed on September 10, 1987. Id. The third-party complaint was filed on September 23, 1987. 
Id. 
The newly added third-party defendant filed a motion for summary judgment on the ground 
that the malpractice claims against him were barred by the two-year statute of limitations found in 
Idaho Code §5-219( 4). Id. at 230. The trial court ruled that the statute had run and dismissed the 
professional negligence claims against the attorney. The defendants appealed. The primary issue 
on appeal was " ... whether the two-year statute of limitations contained in JC§ 5-219(4) had run 
before the action against the attorney was commenced." Id. at 229. 
In affirming the trial court's order dismissing the claims against the attorney, the Idaho 
Supreme Court found that the defendants suffered damage by at least September 9, 1985 and, 
therefore, their action for professional malpractice had accrued by no later than that date. Id. As 
such, the Court held that in order to avoid being barred by the statute of limitations, an action for 
professional malpractice had to be commenced by September 9, 1987. Id. at 234. The Idaho 
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to motion. As such the motion along with the proposed complaint were filed approximately 
seven (7) months in advance of September 9, 1987 and the Idaho Supreme Court was obviously 
aware of that fact. The Court was also aware that the order granting the motion to file the third-party 
complaint was not entered until September 10, 1987-one day after the statute had run-and that the 
complaint itself was actually filed on September 23, 1987. Id. 
In analyzing this issue, the Supreme Court held, "Pursuant to I.R.C.P. 3(a), an action is 
commenced by the filing of a complaint. Therefore, the action contained in the third-party 
complaint was not commenced until September 23, 1987. This was at least 14 days after the two-
year statute of limitations had run." Id. (Emphasis added.) Rather than using the date the motion 
and attached complaint were filed (some 7 months prior to the running of the statute), the Court used 
the date the complaint was actually filed as the date for determining whether the action was timely. 
On that basis, the Idaho Supreme Court affirmed the trial court's ruling that the third-party complaint 
was barred by Idaho Code §5-219(4).3 Id. 
As in the current case, the third-party plaintiffs in Griggs were required to file a motion 
requesting leave of the court to file their complaint for professional negligence against a new party. 
3 In 1929, the Idaho Supreme Court ruled that when an amended complaint introduces 
a new or different cause of action and makes a new or different demand, the statute of limitations 
continues to run until the amendment is filed. Denton v. Detweiler, 48 Idaho 369,373, 282 P. 82 
(1929). The Court also ruled that a statute of limitation defense was not available unless the claim 
was barred when the action was commenced. Id. at 374. In holding that the amended complaint 
was barred by the statute oflimitations, the Court determined that the amended complaint was filed 
on July 20, 1927, after obtaining leave of the trial court. Id. at 372. 
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acopy motion was 
statute this case, Plaintiffs filed a mere 
days before the running of the statute. There is no indication in the court file that Plaintiffs 
requested an expedited hearing on their motion. Given the status of modem day court dockets, the 
Plaintiffs knew or should have reasonably known that it was extremely unlikely the federal court 
would address their motion prior to the expiration of the statute. Yet they chose to take no other 
steps to protect any claims they might have had against Dr. Taylor.4 
In the instant case, there is no dispute that Plaintiffs' cause of action for professional 
malpractice, if any, accrued on September 17, 2011 when the epistaxis embolization procedure was 
performed. Plaintiffs filed a products liability case against Defendants Cook on September 13, 2011. 
That complaint was first amended by Plaintiffs on September 17, 2011. However, neither the 
original nor the amended complaint stated a claim for medical malpractice or named Dr. Taylor as 
a defendant. 
After completing the Prelitigation Screening process, Plaintiffs should have commenced their 
action for professional negligence against Dr. Taylor by no later than December 19, 2013. Even 
4 The delay in this case was not inadvertent. Plaintiffs alone had the power and ability 
to prevent the delay. Pursuant to Moss v. Bjornson, Plaintiffs could have simply named the health 
care providers in the original complaint and then asked this Court to stay the proceedings until the 
PLSP process was complete. Plaintiffs could have filed a separate claim in state court against the 
health care providers and then moved to consolidate the two actions at the appropriate time. 
Plaintiffs could have filed a motion to amend the complaint to add the health care providers earlier 
so as to give the court time to rule on the motion and allow the filing of the amended complaint 
before the expiration of the statute of limitations. Plaintiffs could have asked the federal court to 
expedite the hearing on their motion to have a decision prior to the running of the statute, especially 
in light of the fact that the motion was unopposed. This is not intended to be an exhaustive list. The 
point is, Plaintiffs were not helpless nor did they lack control over the ability to timely commence 
an action against Dr. Taylor. They simply failed to do so. 
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the Plaintiffs filed a motion for leave to file a second amended complaint on December 1 O, 
mandate IRCP new cause of against a newly 
uu1,~u defendant did not commence until the Second Amended Complaint6 was actually filed 
with the court on January 16, 2014-almost one month after the two-year statute of limitations under 
Idaho Code §5-219(4) had run. Following the holding in Griggs, this action for professional 
negligence was not commenced timely and should be dismissed. 
Cuevas v. Barraza, 152 Idaho 890,277 P.3d 337 (2012) is also instructive on this issue.7 In 
Cuevas, the defendant filed a motion and supporting affidavit to set aside default to which was 
attached his proposed answer and counterclaim. Id. at 892. Ultimately the trial court concluded that 
the answer and counterclaim were not properly filed and therefore could not present a meritorious 
defense. Id at 893. On appeal, Cuevas argued that "simply attaching a proposed pleading to an 
affidavit supporting a motion, even when the motion and affidavit are properly filed and served, does 
not constitute filing and service of that pleading." Id. At 894. 
The Idaho Supreme Court agreed. The Court held that the only time Barraza presented the 
Answer and Counterclaim to Juan and the district court was as an attachment to the affidavit in 
5 Certainly, given }doss and Ver.ska, Plaintiffs could have filed a complaint for medical 
negligence or their motion to amend the complaint to add the claim for professional negligence 
against Dr. Taylor at any time. Instead, they chose to wait until approximately nine (9) days before 
the two-year statute ran to even file their motion to amend. 
6 For purposes of applying Griggs and the pertinent statutes, there is no logical 
distinction between a motion for leave to file a third-party complaint and a motion for leave to file 
an amended complaint to add a new cause of action and new parties. Both require court approval. 
Both arise out of the same facts or circumstances. Both add a new cause of action and new parties 
to the litigation. Both are filed after the original complaint has been filed. 
7 Admittedly, Cuevas is not as similar to the current case as is Griggs. 
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support of his motion to set aside the default judgment. It was not filed with the clerk with its own 
stamp pursuant to Rule S(d) and (e)(l). At 895. words, the pleadings were not 
individually filed as required by the Rule. The Court's decision is consistent with the 
requirement that even after the motion to amend has been filed and the motion granted, the plaintiff 
must still individually file the amended complaint before serving it or requiring a responsive 
pleading. 8 The holding in Cuevas is also consistent with the Griggs decision and it provides 
additional support for Dr. Taylor's motion. Simply filing a motion with a copy of the amended 
complaint attached, under Idaho law, is not the same thing as filing the amended complaint. Actually 
filing the amended complaint is necessary to commence an action against Dr. Taylor and the 
hospital. 
The Idaho Rules of Civil Procedure are very clear and specific regarding the means by which 
a civil action is to be commenced and, Plaintiffs, by not following those rules, failed to commence 
an action against Dr. Taylor until after the statute of limitations had run. Important purposes are 
served by statutes oflimitation. They not only serve to give prompt notice to defendants that claims 
are being made against them, but they prevent stale claims and thus promote finality and stability. 
Statutes of limitation give the vigilant every means of redress necessary for their protection but fix 
a period when all possible litigation must come to an end. 
The procedure employed by Plaintiffs to add Dr. Taylor in this case was not calculated to 
give notice to him that a claim was being made against him until after the period for filing suit had 
8 The Court's reasoning is sound. Until the motion to amend is granted, it is entirely 
possible that the court may deny the motion or that the party may abandon the effort to amend the 
complaint. Thus, the only pleading that has really been filed is a motion to amend-not an amended 
complaint 
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expired. If this Court accepts Plaintiffs' argument, it would thereby extend the statute oflimitations 
to a m excess two years established by the Idaho Not 
would prevent Taylor from receiving prompt notice of the Plaintiffs claim as intended 
by the statute but it would prevent the finality and stability which the statute of limitations was 
designed by our legislature to achieve. 
Plaintiffs had ample time-the time dictated by Idaho Code §5-219( 4) plus the additional 
period of time during which the statute was tolled by the PLSP process-in which to commence their 
claim against Dr. Taylor. Despite having more than two years at their disposal, Plaintiffs failed to 
commence an action against the Dr. Taylor as required by IRCP 3(a) and Griggs until after the 
expiration of the statute of limitations and the untimely filed claim should therefore be dismissed. 
In as much as plaintiffs have included a new cause of action in their Second Amended 
Complaint for professional negligence against two new parties, the relation back doctrine under 
IRCP 15(c) does not apply. Wing v. Martin, 107 Idaho 267, 270, 688 P.2d 1172 (1984). 
Additionally, the relation back doctrine does not apply to the facts of this case because Dr. Taylor 
was not provided with notice that the action had been instituted against him prior to the expiration 
of the statute of limitations. Wait v. Leavell Cattle, Inc., 136 Idaho 792, 795, 41 P.3d 220 (2001). 
Therefore, Dr. Taylor respectfully requests that the claim against him contained in the Second 
Amended Complaint be dismissed with prejudice as it is time barred by Idaho Code §5-219( 4). 
Dated this* day of April, 2014. 
THOMSEN HOLMAN WHEILER, PLLC 
By: 
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Case No. CV-2013-0004868-0C 
DEFENDANT JAMES TAYLOR, D.O'S 
FIRST MOTION FOR 
SUMMARY JUDGMENT 
COMES NOW DefendantJames Taylor, D.O., by and through counsel ofrecord, and submits 
his First Motion For Summary Judgment. There is no genuine issue of material fact with respect to 
the following issue: 
DEFENDANT JAMES TAYLOR, D.O.'S FIRST MOTION FOR SUMMARY JUDGMENT 
commence to 
statute 
commence an the against be 
dismissed with prejudice. 
This Motion is supported by the Memorandum in Sup port of Defendant James Taylor, D. 0. 's 
Motion for Summary Judgment and the affidavits of J. Michael Wheiler and James Taylor, D.O. 
filed contemporaneously herewith. 
DATED this 4th day of April, 2014. 
THOMSEN HOLMAN WHEILER, PLLC 
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Attorney for Defendant Eastern Idaho Health Services, Inc. 
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MEDICAL CENTER, an Idaho corporation: ) 
and DOES 1-20, ) 
) 
Defendants. 
STATE OF IDAHO ) 
:ss. 
County of Bonneville ) 
Case No.: CV-2013-4868 
SECOND AFFIDAVIT OF MARVIN M. 
SMITH IN SUPPORT OF DEFENDANT 
EASTERN IDAHO HEALTH SERVICES, 
INC. DBA EASTERN IDAHO REGIONAL 
MEDICAL CENTER'S MOTION FOR 
SUMMARY JUDGMENT 
MARVIN M. SMITH, after being first duly sworn under oath. deposes and states as 
follows: 
1. l am one of the attorneys of record in this matter for Eastern Idaho Health 
Services, Inc. d/b/a Eastern Idaho Regional Medical Center and make the following statements 
based upon my own personal knowledge. 
I was repeatedly assured by Plaintiffs' iocal counsel. Don Harris. that neither he 
E&illlU l!WiiilW JW£tiZ1 2 2JJ 
SECOND AFFIDAVIT OF MARVIN M. SMITH IN SUPPORT O EIRMC'S MOTION FOR SUMMARY 
JUDGMENT PAGE I 
nor had any desire or intent to sue EIRMC in this matter. 
1s true correct 
not 
4. I received one letter/email from Plaintiffs. Utah counsel dated June 6. 13 which 
merely info1med me that "[plaintiffs] feel a need to pursue their claims wherever they might 
lead"": "it is entirely possible that [the Cook defendants] will try to blame Dr. Taylor the 
hospital'·; "[i]t will be up to Cook Medical whether it really wants to try to implicate either Dr. 
Taylor or the hospital or others": and "[w)e would have no reason to do so unless Cook Medical 
pushes things in that direction.·· 
5. The entirety of the June 6. 2013 letter/email from Plaintiffs· counsel can be filed 





DATED this -2_ day of April, 2014. 
~~~ 
Marvin M. Smith 
SUBSCRIBED AND SWORN to before me this day of April, 2014. 
g;,. MZ::W !1&JW ~,~ a um• wt aa zt 
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Donald Harris [dharris@holdenlegal.com] 
26, 2013 2:30 PM 
Marvin M Smith 
Carol and Eric 
Marvin, the English's have retained Ralph Dewsnup and his firm to represent their interests against Cook Medical. I will 
continue to be involved as welL Ralph told me to say hello and wish you well. Since we are not suing the hospital we 
need full cooperation from the hospital. Ralph has specific requests for immediate assistance. Please call him at: (801) 
533-0400. If you are not able to call him until next week please call his cell as he will be traveling for a deposition at: 
(801) 300-0759. Please call with any questions. Don 
1 4 
5 Channing Way 
Idaho Falls, ID 83404 




Attorneys for Defendant James Taylor, D.O. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, ) 






COOK IN CORPORA TED, an Indiana ) 
corporation; COOK MEDICAL ) 
IN CORPORA TED, an Indiana Corporation; ) 
COOK MEDICAL TECHNOLOGIES, LCC,) 
an Indiana LLC; JAMES TAYLOR, D.O.; ) 
EASTERN IDAHO HEALTH SERVICES, ) 
INC. dba EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER, an Idaho Corporation;) 
and DOES 1-20; ) 
) 
~fe~~~- ) 
STATE OF IDAHO ) 
) ss. 
County of Bonneville ) 
Case No. CV-2013-0004868-0C 
AFFIDAVIT OF JAMES 
TAYLOR, D.O. 
James Taylor, D.O., being first duly sworn upon oath, deposes and states: 
AFFIDAVIT OF JAMES TAYLOR, D.O. 
L am one matter. myown 
2. On March 21,201 a copy summons Amended 
Complaint were personally served on me. As I understand it, the Second Amended Complaint 
identified me as a defendant and asserted that I was negligent in the medical services I provided to 
Carol English on September 17, 2011. 
3. The Plaintiffs did not provide a copy of the Second Amended Complaint to me prior 
to March 21, 2014. 
4. The Plaintiffs did not notify me prior to March 21, 2014 that they had filed a motion 
to amend an existing complaint to make a claim against me alleging medical negligence. 
5. In June 2013, I received a letter from the attorney representing Mrs. English 
suggesting that I and the hospital agree to video taped interviews and a waiver of the statute of 
limitations. He suggested that I consult an attorney. He said their primary focus was going to be on 
Cook but that Cook may claim the hospital and I did something wrong. He did not make any 
specific references to how he thought I may have been negligent. That was the only communication 
I had with the attorney. Mr. and Mrs. English previously told me they did not want and were not 
planning to sue me. 
6. During the last two months, I have generally been in Idaho Falls. The medical 
imaging office where I work is open during regular business hours and they always know how to find 
me when I am working. I am often at the hospital but when I am in the office, if someone asks for 
me, the receptionist will come and get me. The receptionist usually notifies me if someone is trying 
to reach me. Unless I was on call, I was at home most nights. To my knowledge, no one was 
2 AFFIDAVIT OF JAMES TAYLOR, D.O. 
6 




I tary Public ?l'!dahs. ·+i ~ r, 
esiding at\:-~Wd~.t>::?~.:,.. 
My Commission Expires: ; 6 
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Attorneys for Defendant James Taylor, D.O. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, ) 






COOK INCORPORATED, an Indiana ) 
corporation; COOK MEDICAL ) 
IN CORPORA TED, an Indiana Corporation; ) 
COOK MEDICAL TECHNOLOGIES, LCC,) 
an Indiana LLC; JAMES TAYLOR, D.O.; ) 
EASTERN IDAHO HEALTH SERVICES, ) 
INC. dba EASTERN IDAHO REGIONAL ) 
MEDICAL CENTER, an Idaho Corporation;) 
and DOES 1-20; ) 
) 
Defendants. ) 
STATE OF IDAHO ) 
) ss. 
County of Bonneville ) 
Case No. CV-2013-0004868-0C 
AFFIDAVIT OF J. 
MICHAEL WHEILER 
J. Michael Wheiler, being first duly sworn upon oath, deposes and states: 
AFFIDAVIT OF J. MICHAEL WHEILER 
Iaman matter. I am over 
8 
2. as is a true correct the 
United States District Court for the District of Idaho. 
3. As counsel for Dr. James Taylor, Plaintiffs never provided me with a copy of the 
motion to amend or the proposed Second Amended Complaint. 
4. Attached hereto as Exhibit "B" is a true and correct copy of the Second Amended 
Complaint filed Plaintiffs in the United States District Court for the District ofldaho on January 16, 
2014. 
5. Plaintiffs' Prelitigation Screening Panel Application dated September 12, 2013 was 
stamped as received by the Idaho State Board of Medicine on September 16, 2013. Because all 
filings in the Prelitigation Screening process are confidential, a copy of the Application is not 
attached hereto. However, a copy of the Application will be made available to the Court, under seal, 
if the Court desires to review the Application in camera. The allegation against Dr. Taylor in the 
Application was very vague. 
6. The Prelitigation Screening Panel issued its decision on November 18, 2013 and it 
was stamped as received by the Idaho State Board of Medicine on the same date. Because all filings 
in the Prelitigation Screening process are confidential, a copy of the Panel's opinion is not attached 
hereto. However, a copy of the Opinion will be made available to the Court, under seal, if the Court 
desires to review the Opinion in camera. 
7. The first time I was aware that Plaintiffs were claiming that Dr. Taylor had 
negligently infused a dangerous amount of embolization particles into Mrs. English's nasal arteries, 
2 AFFIDAVIT OF J. MICHAEL WHEILER 
current 
or were to 
a against 
8. The only correspondence I have from Plaintiffs' counsel to date is a copy of a letter 
from Mr. Dewsnup to Dr. Taylor dated June 28, 2013. In that letter, among other things, Mr. 
Dewsnup states that both Dr. Taylor and the hospital personnel were initially very forthcoming and 
cooperative about what happened and that Cook would likely try to blame Dr. Taylor and the 
hospital for the problems. He said that originally he thought the Englishes desired to pursue claims 
only against Cook but now felt like they needed to pursue "their claims wherever they might lead." 
However, he also indicated that he thought he could make Cook the primary focus of their case. He 
suggested that Dr. Taylor and the hospital agree to participate in video-recorded interviews to 
establish "exactly what happened in as much detail as possible" including what techniques were 
employed during the procedure, Dr. Taylor's familiarity with this particular catheter, the appearance 
of the catheter before and afler the procedure, how the catheter was inspected, how the catheter was 
packaged, who removed the catheter from the packaging, what pressures were applied on the catheter 
during the procedure, etc. 
9. In the June 28, 2013 letter to Dr. Taylor, Mr. Dewsnup further suggested that the 
hospital and Dr. Taylor agree to toll the statute of limitations while he pursued a product liability 
case against Cook. Mr. Dewsnup advised that it would be up to Cook whether it really wanted to 
implicate Dr. Taylor and the hospital in its defense of the product liability case but that so far, Cook 
had not acknowledged any problems with its catheter. He suggested that Dr. Taylor consult with 
legal counsel about these requests. Under these circumstances, I was not in favor of the proposal. 
3 AFFIDAVIT OF J. MICHAEL WHEILER 
1 
case nor 
"empty to the and the 
hospital. With the statute of limitations tolled, the Plaintiffs would have no reason to defend the 
medical providers. As such, we declined Mr. Dewsnup's suggestions. 
I 0. Given the fact that I believed the statute oflimitations had run by early February 2014 
and I was unaware of the exact status of the filing of a complaint against Dr. Taylor, when Ms. 
Andrew telephoned to ask if I was willing to accept service for Dr. Taylor, I respectfully declined. 
I did not want an argument that by accepting service I had somehow waived any possible defenses. 
Dated this 4th day of April, 2014. 
ot~1. Public 11tiJd~a~o , ~ /} /l j ) 
es1d1nga~~..t-;f 
My Commission Expires: t'./ ,,,-/ Z ,,.,;. 
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P.O. Box 50130 
Idaho Falls, ID 83405-0130 
Attorneys for Plaintiffs · 
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& 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 
1 9 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Case No. 4:13-cv-469-EJL 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.0.; 
EASTERN IDAHO HEALTH SERVICES, 
INC. dba EASTERN IDAHO REGIONAL 
MEDICAL CENTER, an Idaho Corporation; 
and DOES 1-20, 
Defendants. 
SECOND AMENDED COMPLAINT 
AND JURY DEMAND 
Pursuant to Idaho Code§ 6-1401 et seq, Plaintiffs hereby complain of Defendants 
and state as follows: 
IDENTIFICATION OF PARTIES 
Plaintiffs are residents of Bonneville County, Idaho. Plaintiffs bring this action 
pursuant to the provisions ofidaho Code§ 6-1401 et seq. 
Defendant Cook Incorporated is an Indiana corporation. On information and 
belief, Defendant Cook Incorporated designed, manufactured, marketed and/ or sold a 
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Defendant Cook Medical Incorporated is an Indiana corporation. On 
information and belief, Defendant Cook Medical Incorporated designed, manufactured, 
marketed and/ or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Cook Medical Technologies, LLC is an Indiana LLC. On information 
and belief, Defendant Cook Medical Technologies, LLC designed, manufactured, 
marketed and/ or sold a medical device called a Cantata Superselective Microcatheter 
(the Catheter), which was used in an epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Cook Incorporated, Cook Medical Incorporated, and Cook Medical Technologies, 
LLC are hereinafter referred to collectively as the Cook Defendants. 
Defendant James Taylor, D.O., is a physician licensed to practice medicine in 
Idaho. Dr. Taylor performed the epistaxis embolization procedure performed on 
Plaintiff Carol English on September 17, 2011. 
Defendant Eastern Idaho Health Services, Inc. dba Eastern Idaho Regional 
Medical Center (EIRMC) is an Idaho Corporation vvith its principal place of business in 
Bonneville County, Idaho. EIRMC's staff assisted in the epistaxis embolization 
procedure performed on Plaintiff Carol English on September 17, 2011. 
2 SECOND AMENDED COMPLAINT 
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.JURISDICTION 
two 
EIRMC, are Idaho residents. The Cook Defendants reside in Indiana. As some 
Defendants reside in the same state as Plaintiffs, complete diversity is not present, and 
the United States District Court for the District of Idaho lacks subject matter jurisdiction 
over this action. 
STATEMENT OF COMPLIANCE 
Plaintiffs have satisfied all prelitigation requirements prerequisite to filing 
medical malpractice claims against Dr. Taylor and EIRMC, pursuant to Idaho Code §§ 
6-1001 et seq. 
STATEMENTS OF FACTS 
1. Plaintiff Carol English presented at Idaho Community Care vvith a serious 
nosebleed on the evenings of September 16, 2011. 
2. Mrs. English's nosebleed had been continuous for several hours. Idaho 
Community Care providers attempted to stop the nosebleed without success. They 
referred Mrs. English to the Eastern Idaho Regional Medical Center (EIRMC) 
emergency department. 
3. The EIRMC emergency department packed Mrs. English's nose, and she 
went home around midnight. 
4. Mrs. English's nosebleed began again, and she returned to the emergency 
room the following morning, September 17, 2011. Dr. Dan Hinckley recommended that 
Mrs. English undergo an epistaxis embolization procedure. 
5. Dr. James Taylor, D.O., perform the epistaxis embolization procedure by 
Defendants' Catheter to inject PV A foam embolization particles into the left 
3 SECOND AMENDED COMPLAINT 
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as 
to source 
6. During the embolization procedure, the cap of Defendants' Catheter broke, 
releasing all of the PVA particles into Mrs. English's arteries, which particles then made 
their way to her brain, clotted, and caused a stroke. 
FIRST CAUSE OF ACTION 
STRICT PRODUCTS LIABILITY 
(Against the Cook Defendants) 
7. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
8. The Cook Defendants are in the business of selling Catheters, and they 
designed, manufactured, assembled, labeled, marketed, distributed, and/ or sold the 
Catheter used in Mrs. English's epistaxis embolization procedure. 
9. Mrs. English is in the class of persons the Cook Defendants should 
reasonably foresee as being subject to the harm caused by a defective Catheter because 
Mrs. English was the type of person for whom the Catheter was intended to be used. 
10. The Cook Defendants placed into the stream of commerce a Catheter that 
was defective and unreasonably dangerous such that the foreseeable risks, including the 
risk of stroke, exceeded the benefits associated with the design and/ or formulation of 
the Catheter. 
11. The Cook Defendants' Catheter was more dangerous that its ordinary 
users, including but not limited to interventional radiologists or interventional radiology 
patients, would expect. 
12. The Cook Defendants' Catheter used in Mrs. English's embolization 
procedure was defective, unsafe, not reasonably fit, and unreasonably dangerous for its 
intended and foreseeable uses in that, among other things discovery may 
4 - SECOND AMENDED COMPLAINT 
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a. Catheter was a manner that allowed to 
b. The Catheter was manufactured in a manner that allowed the cap to 
break off the end of the catheter; or 
c. The Catheter was unaccompanied by adequate warnmgs or 
instructions to allow the Catheter's users to safely perform epistaxis embolization 
procedures. 
13. These defects caused Mrs. English's injuries and Plaintiffs damages. 
14. These defects existed when the Catheter left the Cook Defendants' 
supervision and control. 
15. The Catheter was expected to and did reach the ultimate user vvithout 
substantial change in the condition in which it was sold and distributed. 
16. The dangers posed by the defective condition of the Catheter were not 
readily recognizable by Dr. Taylor or other ordinary users of the Catheter. 
17. As a direct and proximate result of the defective and unreasonably 
dangerous condition of the Cook Defendants' Catheter, Plaintiffs have suffered and will 
continue to suffer injuries, damages and losses as alleged herein. 
SECOND CAUSE OF ACTION 
NEGLIGENCE 
(Against the Cook Defendants) 
18. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
19. At all relevant times, the Cook Defendants knew, or in the exercise of 
reasonable diligence should have known, that the Catheter was defective and 
unreasonably dangerous, as alleged above. 
5 - SECOND AMENDED COMPLAINT 
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20. The a to a a 
21. The Cook Defendants breached that duty and provided a Catheter that was 
defective and unreasonably dangerous, as alleged above. 
22. As a direct and proximate result of the Cook Defendant's breach of their 
duty to provide a nondefective product, Plaintiffs suffered injuries and damages, as 
alleged herein. 
THIRD CAUSE OF ACTION 
BREACH OF WARRANTY 
(Against the Cook Defendants) 
23. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
24. The Cook Defendants expressly and impliedly warranted that their 
Catheter was merchantable, fit for its ordinary purposes, and fit for Mrs. English's 
particular purpose. 
25. The Cook Defendants breached these warranties by providing a Catheter 
that was not merchantable, fit for its ordinary purposes, or fit for Mrs. English's 
particular purpose. 
26. As a direct and proximate result of the Cook Defendants' breach of 
warranties, Plaintiffs suffered injuries and damages, as alleged herein. 
FOURTH CAUSE OF ACTION 
NEGLIGENCE 
(Against Dr. Taylor) 
27. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
28. Defendant Dr. Taylor had a duty to exercise reasonable care in providing 
medical care to Plaintiff Carol English, including in performing the epistaxis 
embolization procedure on Mrs. English. 
6 - SECOND AMENDED COMPLAINT 
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breached duty a amount of 
30. Dr. Taylor's breach caused Mrs. English-to suffer a stroke. 
31. As a direct and proximate result of Dr. Taylor's breach of the standard of 
care, Plaintiffs suffered injuries and damages, as alleged herein. 
FIFTH CAUSE OF ACTION 
NEGLIGENCE 
(Against EIRMC) 
32. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
33. Defendant EIRMC had a duty to exercise reasonably care in providing 
medical care to Plaintiff Carol English, including in performing the epistaxis 
embolization procedure on Mrs. English. 
34. Defendant EIRMC breached this duty by infusing a dangerous amount of 
embolization particles into Mrs. English's nasal arteries. 
35. Defendant EIRMC's breach caused Mrs. English to suffer a stroke. 
36. As a direct and proximate result of EIRMC's breach of the standard of 
care, Plaintiffs suffered injuries and damages, as alleged herein. 
SIXTH CAUSE OF ACTION 
LOSS OF CONSORTIUM 
(Against all Defendants) 
37. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
38. At all relevant times herein, Plaintiffs were husband and wife. 
39. As a direct and proximate result of Defendants' fault, Plaintiff Carol 
English has suffered a significant and permanent injury to her person that substantially 
changed her lifestyle and caused her significant impairment and limitations. 
7 - SECOND AMENDED COMPLAlNT 
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a to 
to 
relationship v\r:ith his wife, his lifestyle and his activities. 
DAMAGES 
41. Plaintiffs incorporate the preceding allegations as if fully set forth herein. 
42. As a result of the acts and omission of Defendants set forth generally 
above, and other and further acts and omissions that discovery may reveal, Plaintiffs 
have suffered and mll suffer the follovving damages: 
a. Past expenses for medical, surgical, nursing and rehabilitative care, 
therapy and equipment; 
b. Future expenses for medical, surgical, nursing and rehabilitative 
care, therapy and equipment; 
c. Past and future lost wages and impairment of earning capacity; 
d. Past and future loss of household services; 
e. Past and future care gratuitously rendered; 
f. Past and future damages for the loss of society, comfort, 
companionship, support and consortium 
g. General damages for pam and suffering, mental and emotional 
distress, permanent disability, substantial alterations of lifestyle, loss of enjoyment of 
life, and other significant damages; and 
h. Plaintiffs' costs in this action, together mth interest on special and 
general damages from the date of occurrence at the legal rate until paid, interest on any 
judgment awarded herein at the legal rate until paid, and other and further relief as the 
Court deems equitable and just. 
8 - SECOND AMENDED COMPLAJNT 
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a on matters 
PRAYER FOR RELIEF 
vVHEREFORE, Plaintiffs pray for relief as follows: 
9 9 
a. For economic damages, including but not limited to medical and related 
expenses and future medical and rehabilitative expenses; 
b. For non-economic damages; 
c. For costs, expenses and attorney's fees to the extent allowed by law; 
d. For pre- and post-judgment interest, to the extent allowed by law; and 
e. For such other relief as the Court may deem just and proper under the 
circumstances. 
Dated this 16th day of January, 2014 
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DeAnne Casperson 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. 
Attorneys for Plaintiffs 
Idaho Falls. ID 83404 
Telephone: (208) 529-3005 
Facsimile: (208) 529-3065 
Attorneys for Defendant Eastern Idaho Health Services, lnc. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH,) 
wife and husband 
Case No.: CV-2013-4868 
Plaintiffs, 
vs. 
COOK INCORPORi\.TED, an Indiana 
corporation: COOK MEDICAL 
INCORPORATED, an Indiana Corporation: 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 













REPLY IN SUPPORT OF DEFENDANT 
EASTERN IDAHO HEALTH SERVICES1 
INC. DBA EASTERN IDAHO REGIONAL 
MEDICAL CENTER'S MOTION FOR 
SUMMARY JUDGMENT 
MEDICAL CENTER. an Idaho corporation; ) 
and DOES 1-20, ) 
) 
Defendants. 
COMES NOW Defendant Eastern Idaho Health Services, Inc. dba Eastern Idaho 
Regional Medical Center (''EIRMC''), by and through counsel. and submits its Reply in Support 
of Motion for Summary Judgment. 
STATEMENT OF FACTS 
Defendant EIRMC adopts by reference as if fully stated herein the Statement of Facts 
contained in its Memorandum in Support of Motion for Summary Judgment filed March 14, 
201 In addition. Defendant EIRMC is compelled to address the factual inaccuracies and/or 
] £US 
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misstatements of Idaho contained 
on 1 . 
Defendants. Plaintiffs are incon-ect when they state that the removal this action to 
federal court by the Court Defendants was an obstacle they did not create and could not control. 
Plaintiffs are also incon-ect when they contend that obtaining leave of the court in order to amend 
their complaint to name Dr. Taylor and EIRMC was an obstacle they did not create and could not 
control. Plaintiffs' control was only compromised by failing to read/follmv Idaho la,v. 
lt has been clear in Idaho since 1988 that '·a party allegedly banned by medical 
malpractice could commence a civil lawsuit before filing a request for a prelitigation screening 
panel. Idaho Code § 6-1001 does not mandate the dismissal of a medical malpractice lawsuit 
because it is filed before the commencement of the prelitigation screening proceedings ... Rudd r. 
Merritr, 138 Idaho 526. 530, 66 P.3d 230,234 (2003) (citing Moss 1'. Bjornson, 115 Idaho 1 
765 P.2d 676 (1988)). 
Pursuant to Idaho law, Plaintiffs could have filed the present suit against the Cook 
Defendants, Dr. Taylor, and EIRMC at the same time and then had several options. One option 
was to serve process upon all parties and then enter into a Stipulation to Stay the litigation with 
respect to EIRMC and Dr. Taylor until the prelitigation proceedings had concluded while 
proceeding with the litigation against the Cook Defendants. Another other option was simply to 
file the action against all Defendants and then wait to serve the parties until the prehtigation 
proceedings with EIRMC and Dr. Taylor had concluded. Plaintiffs could have also filed suit 
against all Defendants. serve the Cook Defendants and then wait to serve EIRMC and Dr. Taylor 
until the conclusion of the prelitigation pro.:eedings. Any one of these actions on the part of 
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court. 
filed a separate action against EIRMC and Dr. Taylor at any time and then moved to consolidate 
the cases. Finally. Plaintiffs could have moved to amend their complaint much earlier than they 
did to avoid any statute of limitations problems. however. they failed to do so. Therefore. it is a 
misstatement of Idaho law and factually inaccurate for Plaintiffs to claim that they were required 
to overcome obstacles that they did not create and could not control when in fact it was 
Plaintiffs· failure to read/misreading/misunderstanding of Idaho law which created the so-called 
··obstacles .. they faced in this matter. 
ANALYSIS 
I. IDAHO CASE LAW PRECEDENT REQUIRES DISMISSAL OF PLAINTIFFS' 
COMPLAINT AGAINST EIRMC BASED UPON THE STATUTE OF 
LIMITATIONS BECAUSE PLAINTIFFS' CLAIMS AGAINST EIRMC DID NOT 
COMMENCE UNTIL THE FILING OF THE SECOND AMENDED 
COMPLAINT. 
Plaintiffs· argument that the Griggs Court '·was not presented with the argument of and 
made no inquiry into. whether the motion to amend. which had been filed before the limitations 
period expired under the Court's accrual analysis, affected the date of commencement" is 
absolutely false. The Idaho Supreme Court specifically stated: "The primary issue presented is 
whether the two-year statute of limitations contained in LC. § 5-219( 4) had run before the 
action against the attorney was commenced." Griggs 1·. Nash, 116 Idaho 228. 229. 775 P.2d 
120. 121 (1989). In answe1ing that primary issue, the Idaho Supreme Court concluded: 
Therefore. we conclude that the action ofEMSI and Van Gelder against Trout for 
malpractice accrued by at least September 9, 1985. To avoid being barred by I. C. 
§ 5-219( 4 ), an action by EMSI and Van Gelder for professional malpractice based 
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must 
January a to 
14(a) leave to file a complaint .. ,_, .... u,," 
of the third-party complaint was attached to the motion. On September 8. 
1987, the trial court signed an order granting EMSI and Van Gelder leave to 
their third-party complaint. The order was filed on September 1 l 9S7. The 
third-party complaint was filed on September 1987. Pursuant to 
3(a), an action is commenced b~1 the filing of a complaint. Therefore, the 
action contained in the third-party complaint was not commenced until 
September 23, 1987. This was at least 14 days after the two-year statute of 
limitations had run. Therefore. we affirm the trial court's ruling that third-
party complaint was barred by LC.§ 19(4). 
Id. at 234. 775 P.2d at 126 (emphasis added). 
In Griggs, there is no question that the motion along with a copy of the complaint was 
filed long before the statute oflimitations had run yet the Idaho Supreme Court properly ruled 
that the claim against Trout for professional negligence was not commenced until it was actually 
filed as required by I.R.C.P. 3(a). The Idaho Supreme Court was squarely presented with. 
analyzed, and issued a decision on the question of whether a motion for leave to add a new party 
to a lawsuit commences with the filing of the motion for leave or with the actual filing of the 
complaint for purposes of the statute of limitations. The Griggs Court expressly ruled against the 
position being proffered by Plaintiffs in this case. 
The present case fits squarely within the Griggs case. There is no dispute that Plaintiffs' 
action against EIRMC accrued on September 17. 2011 and that when applying LC.§ 6-1005 and 
Idaho case law precedent any action against EIRMC by Plaintiffs must have commenced by 
December 19, 2013. On December 10, 2013. Plaintiffs filed a motion for leave to amend their 
complaint to add new parties (EIRMC and Dr. Taylor) and nevv causes of action (medical 
malpractice) to their complaint and attached a copy of their proposed amended complaint. The 
granting the motion to amend was filed on January 16. 2014 and Plaintiffs' Second 
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court ... Therefore. the action contained against EIRMC in the Second Amended Complaint 
was not commenced until January l 2014. This was at least twenty-eight 
two-year statute of limitations had run. Accordingly, Plaintiffs' action against EIRMC is barred 
by LC.§ 5-219(4). See also Cuevas r. Barraza. 152 ldaho 890. 277 P.3d 337 (2012) (''Although 
this Court has not specifically addressed the issue, the Court of Appeals has held that service 
and filing of a motion for leave to file a counterclaim~ even where the proposed 
counterclaim is attached, is not the equivalent of service and filing of the counterclaim 
itself." Id. at 895,277 P.3d at 342 (emphasis added)): Denton v. Detiveiler. 48 Idaho 369. 3 
282 P. 82, 83 (1929) wherein the Idaho Supreme Comi stated: 
While an amendment setting up no new cause of action or claim, and making no 
new demand, relates back to the filing of the original complaint. and the running 
of the statute of limitations is arrested at that point. if tbe amendment introduces 
a new or different cause of action and makes a new or different demand, the 
statute continues to run until the amendment is filed. (Citations omitted) 
( emphasis added). 
Contrary to Plaintiffs misstatement of the rule adopted in Terra- fVest. inc. r. Idaho 
,Mutual Trust. LLC, 150 Idaho 393,247 P.3d 620 (2010), the only rule adopted in Terra-West. 
Inc. was that a motion for leave to amend a complaint to enforce a mechanic's lien pursuant to 
Idaho Code § 45-510 commences proceedings when the lien sought to be enforced is against a 
paiiy who is already pmi of the action and such party was served with the motion for leave to 
amend. The rationale relied upon by the Idaho Supreme Court in Terra-West, Inc. is not present 
in this case. fact. Idaho Supreme Court's reasoning in Terra- Inc. supports EIRMC's 
position in this case. The Idaho Supreme Comi reasoned: 
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third not 
a third-party complaint, the third 
applicable statute limitations, 
third had no 
contrary to the purposes of any statute of 
prevent stale claims and to protect a defendant's reasonable expectation 
his earlier conduct can no longer give rise to liability. Hmvlev 1·. 
117 Idaho 498. 501, 788 P.2d 132L 1324 (1990). However. the same rationale 
does not apply in this case. mentioned above. Idaho Mutual was served 
the motion for leave to amend, as well as the proposed amended complaint. Idaho 
Mutual, unlike a party that has not been joined, had notice of the substance the 
proposed amendment before the six-month period expired under ldaho Code 
section 45-510. Consequently. Griggs is distinguishab1e because this case does 
not present the same notice concern. 
Id. at 400. 247 P.3d at 627 (emphasis added). 
The arguments advanced Plaintiffs in this case are directly contrary to and were rejected 
by the reasoning utilized by the Idaho Supreme Court in distinguishing from Terra-TYesl, 
Inc. Plaintiffs in this case are contending that a previously filed motion to which EIRMC had no 
notice commenced the proceedings in this case. The Idaho Rules of Ci vii Procedure are very 
clear and specific regarding the means by which a civil action is commenced and Plaintiffs. by 
not following these rules, failed to commence an action against EIRMC until after the statute of 
limitations had run. 
In addition to Plaintiffs' ar!!uments beinu contrarv to Gricms and Terra-
~ 0 • bb Inc. such 
arguments are also contrary to the purposes of statute of limitations. Important purposes are 
served by statutes of limitation. "The poiicy behind statues of limitations is protection of 
defendants against stale claims, and protection of the courts against needless expenditure of . 
resources." Higginson 1·. 1:Vadciwortlz, 128 Idaho 439. 442, 915 P.2d L 4 (1996) (quoting 
Johnson L Pischke, 108 Idaho 397. 402. 700 P.2d 19. 25 (1985)). "Statutes oflimirntion are 
designed to promote stability and avoid uncertainty with regards to future litigation.'· 
Plaintiffs arguments were accepted this case the statute oflimitations would effectively be 
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excess 
as statute it 
and stability which the statute of limitations was designed by our legislature to achieve. 
The delay in this case was not unpreventable as claimed by Plaintiffs. Plaintiffs knew or 
should have known well before the running of the statute of limitations that claims could 
asserted a!!ainst EIRMC and Dr. Tavlor. Plaintiffs could have commenced an action as required 
~ . ' 
I.R.C.P. 3(a) against EIRMC and Dr. Taylor by naming them in the onginal complaint and 
then asking the Court to stay the proceedings as authorized by Moss r Bjornson. 115 Idaho 1 
765 P.2d 676 (1988). Plaintiffs could have commenced an action as required by .P. 3(a) by 
filing a separate action against EIRMC and Dr. Taylor and then move to consolidate the two 
cases. Plaintiffs could have filed their motion to amend the complaint in federal comi to add 
EIRMC and Dr. Taylor much sooner than they did to avoid the issue at hand. However. 
Plaintiffs chose to do none of these things. Plaintiffs had ample time (the time dictated by Idaho 
Code§ 19( 4) plus the generous period of time during which the statute was tolled by the 
prelitigation screening panel process) in which to commence their claim against EIRMC and Dr. 
Taylor. Nevertheless, Plaintiffs failed to commence an action against EIRMC and . Taylor as 
required by I.R.C.P. 3(a) and Griggs until after the expiration of the statute of limitations. 
Therefore, pursuant to Idaho Supreme Comi precedent and applicable Idaho statutes and Idaho 
Rules of Civil Procedure EIRMC would respectfully request that this Court grant its pending 
motion for summary jud61111ent. 
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There is no question that Idaho state law determines the issue in this case as set forth 
Idaho Supreme Court case law precedent applicable Idaho statutes Idaho 
Procedure bar Plaintiffs" action against ElRMC because i was commenced after statute 
limitations had run. evertheless. contrary to Plaintiffs· assertion. states other than Idaho 
have held that the commencement of an action against a newly named defendant occurs at the 
time the complaint is filed not when a motion to amend is filed. The Pennsylvania Superior 
Court. utilizing Pennsylvania law, has held: 
In Pennsylvania. actions for personal injuries must be brought within two years. 
Plaintiffs concede, as they must, that the procedure employed to add 
manufacturers as defendants in this case was not calculated to give notice to 
defendants that a claim was being made against them until after the period for 
filing suit had expired. Plaintiffs neve1ihe1ess urge this court to adopt a new 
declaring that statutes of limitations are tolled by the filing a petition for leave 
to amend in the trial court. \Ve decline plaintiffs· offer. 
In this case, the plaintiffs had ample opportunity to commence a timely action 
against the additional manufacturers in the manner provided the Pennsylvama 
Rules of Civil Procedure. The rules were promulgated to promote uniformity and 
to provide procedural due process for all litigants. Rather than adopt an ad hoc 
exception to the rules and the decisions inteq,reting those rules. we hold. 
consistent with prior appellate court decisions, that an action is commenced only 
by filing with the prothonotary a praecipe for writ of summons, a complaint. or an 
agreement for an amicable action. Therefore. we affinn the judf:11nent entered 
the trial co mi. 
Aivazoglou 1·. Drever Furnaces, 613 A.2d 595. 598, 600 (Pa. Super. Ct. 1992) (internal citation 
omitted). See also Schach 1·. Ford Motor Co., 210 F.R.D. 522 (M.D. Pa. '.2002) ("'Pennsylvania 
case law makes clear that filing of a motion for leave to amend does not toll the statute of 




it is state la\V which controls the issue before the decisions 
Plaintiffs that were rendered in the context federal question cases and utilized federal law can 
be distinguished on that basis alone. See Rademaker v. Fzvnn Export Co .. l 7 F.2d 15 C1r. 
1927) (federal question under Merchant Marine Act of 1920) ( also m that case process was 
actually issued and served upon the defendant before any right of action against i~ was ban-ed): 
Moore , ·. Indiana, 999 F .2d 1125, 113 1 . § 1983 action); 1'. 
AT&T Information Systems, Inc., 867 (8th Cir. 1989) (action brought pursuant to 29 
.S.C § 160(b)). 
The federal diversity cases (which should follow the state's substantive law. including 
statutes oflimitations pursuant to the Erie doctrine) and state law cases cited by Plaintiffs rely 
upon out-of-state law which has no precedential in Idaho, especially in this case where the Idaho 
Supreme Court has issued a decision ( Griggs) exactly on point with the issue faced by this Court. 
Further, the Massachusetts Supreme Court case of Nett 1. Bellucci. 774 N.E.2d 130 (Mass. 2002) 
relied upon so heavily by Plaintiffs is readily distinguishable. Said case was two certified 
questions from the United States Court of Appeals for the First Circuit in a diversity action to 
determine under Massachusetts law when an action is commenced against a party who is added 
by way of amendment to the complaint. The Massachusetts Supreme Court held that as far as 
Massachusetts law was concerned that the operative date for commencement of an action for 
purposes their statutes of repose was the date of filing a motion for leave to amend a 
complaint to add a party. Id. at 143. However, the paiiy to be added to the amended complaint 




Local rule 15.l(b) requires that the motion to amend be served on the 
proposed defendant prior to the filing of the motion, a rule that guarantees 
service on the defendant prior to the expiration of statute of repose .. 
without even the slight flexibility for service provided rule 4ffl. other 
words, whereas timely commencement of an action by the filing of the complaint 
does not necessarily translate into notification to the defendant until sometime 
after the expiration of the repose period, the requirement of prior service under the 
local rule ensures notification prior to the expiration of the repose period. 
that notice and filing. such a defendant is made aware. vvithin the repose period. 
of the fact that the plaintiff is bringing suit for the alleged prior conduct. 
at 138 (emphasis added). 
Obviously, the fact that the party to be added by the amended complaint was required to 
receive and did receive the motion to amend and was infom1ed that it had been filed with the 
court prior to the expiration of the statute of repose distinguishes the case from the case at hand 
where EIRMC did not receive a copy of the motion to amend and was not infonned that such 
motion had been filed prior to the expiration of the statute of limitations. Thus, it is 
disingenuous by Plaintiffs to claim that the "11./ett court expressly declined to bold that actual 
notice was a requirement" and '·[t]he medical Defendants have raised no authorities. and 
Plaintiffs find none, requiring that a plaintiff serve a motion to amend on a non-party potential 
new defendant" considering the plaintiff in Netr was required by local rule to serve the non-party 
potential new defendant with the motion to amend ten (10) days prior to filing it. 
Accordingly, the cases cited by Plaintiffs are distinguishable. have no precedential 
value, and this Court should follow the Idaho Supreme Court precedent of Griggs and grant 
EIRMC's motion summary judgment 
REPLY 1N SUPPORT OF EIRMC'S MOTION FOR SUMMARY JUDGMENT PAGE JO 
to not was to 
the motion to amend the complaint in case. Idaho case is clear Plaintiffs· 
action against EIRMC did not commence until the Second Amended Complaint was actually 
filed with the court on January 16, 2014 and on that basis Plaintiffs· action against EIRMC is 
barred by the statute of limitations pursuant to Griggs. EIRMC merely points out the fac~ 
just iike the proposed third party defendant m Griggs and unlike the defendant in 
Inc. it was not a party to the lawsuit and therefore had no notice of the motion to amend 
complaint being filed and no notice of a lawsuit being filed against it prior to the expiration 
the statute of limitations. Even in a relation back analysis under 1.R.C.P. 15(c). ldaho law is 
clear that when attempting to add a new party by amendment the new party must have notice that 
an action has been instituted against it prior to the expiration of the statute of limitations. FVait r. 
Leavell Cattle, Inc 136 Idaho 792. 795, 41 P .3d 220, (2001). There is no dispute that 
EIRMC did not have notice of an institution of an action against it until at least February 3. 20 l 
forty-six ( 46) days after the expiration of the applicable statute oflimitations in this case. 
Plaintiffs attempt to equate the filing of a prelitigation screening panel request with actual 
notice that a lawsuit has been filed against EIRMC is without merit. Numerous prelitigation 
screening panel requests are filed against EIRMC and many (if not the vast majority) of such 
filings never result in the actual filing of a lawsuit against it. Thus, the filing of a prelitigation 
screening panel request does not equate to the filing of a lawsuit against a party. See Ketterling 
L Burger King Corp .. 1 Idaho 555. 558. 2 P.3d 527. 530 (2012) c·notice of an injury within 
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is not same as 
EIRMC's potential liability not as 
eounsel for EIR1\1C had been assured that no intention and would not sue 
this matter. Exhibit A, attached to Second ofA1arvin Snzith filed 
herewith. Further, the June 6, 2013 correspondence from counsel merely stated that 
Plaintiffs would pursue their claims wherever they might leacl, it was possible that the Cook 
defendants will try to blame Dr. Taylor and the hospitaL that it would be up to Cook 
defendants as to whether it really wanted to implicate either Dr. Taylor or the hospital, and that 
Plaintiffs would have no reason to implicate Dr. Taylor and the hospital unless the Cook 
defendants pushed things in that direction. Second Affidavit oflvfarvin M. Smith at ~4 filed 
concunently herewith. There is nothing in said regarding the filing a lawsuit against 
EIRMC h.v Plaintiffs or even the substance any claims by Plaintiffs against EIRMC. 
Accordingly, there is no dispute that EIRMC had no notice of a lawsuit being filed 
against it until after the applicable statute of limitations had run. The situation present in this 
case places EIRMC exactly in the same position as the third-party defendant and Griggs and 
therefore requires dismissal of EIRMC from this action. Consequently. ElRMC would 
respectfully request that this Court grant its Motion for Summary Judgment and enter a judgment 
dismissing it with prejudice. 
CONCLUSION 
Pursuant to controlling Idaho case law precedent, applicable and 
applicable Idaho Rules Procedure, Plaintiffs· action against EIRMC was not commenced 
REPLY IN SUPPORT OF EIRMC'S MOTION FOR SUMMARY JUDGMENT PAGE 12 
not occur at 
IS statute 
respectfully requests that this Court grant Motion for Summary Judgment enter a 
judgment dismissing EIRMC from this lawsuit prejudice. 
this!:/_ day of ApriL 2014. 
~~ 
c:,;,, Marvin M. Smith 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK IN CORPORA TED, an Indiana 
corporation; COOK MEDICAL 
IN CORPORA TED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.O.; 
EASTERN IDAHO HEALTH SERVICES, 
INC. dba EASTERN IDAHO REGIONAL 
MEDICAL CENTER, an Idaho Corporation; 
and DOES 1-20, 
Defendants. 
CASE NO.: CV-2013-4868 
ANSWER OF COOK IN CORPORA TED, 
COOK MEDICAL INCORPORATED, AND 
COOK MEDICAL TECI-INOLOGIES, LLC 
TO PLAINTIFFS' SECOND AMENDED 
COMPLAINT AND DEMAND FOR JURY 
TRIAL 
ANSWER OF COOK IN CORPORA TED, COOK MEDICAL INCORPORATED, AND COOK MEDICAL 
TECHNOLOGIES, LLC TO PLAINTIFFS' SECOND AMENDED COMPLAINT AND DEMAND FOR JURY 
TRIAL - 1 
Demand (the 
"Plaintiffs"), individuals, by way of admissions and denials thereto, Defendants Cook 
Incorporated ("Cook"), Cook Medical Incorporated ("CMI"), and Cook Medical Technologies, 
LLC ("CMT") (sometimes collectively the "Cook Defendants"), state: 
INTRODUCTION 
The following defenses are not stated separately as to each claim for relief or allegation 
of Plaintiffs, nevertheless, the following defenses are applicable, where appropriate, to any and 
all of Plaintiffs' claims for relief. Cook Defendants, in asserting the following defenses, do not 
admit that the burden of proving the allegations or denials contained in the defenses is upon 
Cook Defendants, but, to the contrary, assert that by reason of said denials, and by reason of 
relevant statutory and judicial authority, the burden of proving the facts relevant to many of the 
defenses and affirmative defenses and the burden of proving the inverse of the allegations 
contained in many of the defenses and affirmative defenses is upon Plaintiffs. Moreover, Cook 
Defendants do not admit, in asserting any defense, any responsibility or liability but, to the 
contrary, specifically deny any and all allegations of responsibility and liability contained in 
Plaintiffs' Complaint. 
IDENTIFICATION OF PARTIES 
With respect to the unnumbered paragraphs on pages 1 and 2 of the Complaint, under the 
heading "IDENTIFICATION OF PARTIES," Cook Defendants state: 
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under heading, Cook Defendants are without 
to 
admit only that Plaintiffs brought this action pursuant to Idaho Code § 6-1401 et seq. but deny 
any liability in this action. 
With respect to the second paragraph under this heading, Cook Defendants admit only 
that Cook is an Indiana corporation and that Cook designed and manufactures medical devices 
called Cantata™ Supersclective Microcatheters. Cook Defendants are without knowledge of the 
remaining allegations contained in the second paragraph under this heading and therefore deny 
all remaining allegations. 
With respect to the third paragraph under this heading, Cook Defendants admit only that 
CMI is an Indiana corporation and that CMI markets and sells medical devices called Cantata™ 
Superselective Microcatheters. Cook Defendants are without knowledge of the remaining 
allegations contained in the third paragraph under this heading and therefore deny all remaining 
allegations. 
With respect to the fourth paragraph under this heading, Cook Defendants admit only that 
CMT is an Indiana corporation. Cook denies that CMT designed, manufactured, marketed, or 
sold medical devices called Cantata™ Superselective Microcatheters. Cook Defendants are 
without knowledge of the remaining allegations contained in the fourth paragraph under this 
heading and therefore deny all remaining allegations. 
With respect to the fifth paragraph under this heading, Cook Defendants state that no 
response to this paragraph is required. 
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set forth the sixth paragraph this heading are directed to another 
extent the 
allegations contained in the sixth paragraph under this heading refer to Cook Defendants, they 
deny the allegations contained therein. 
The allegations set forth in the seventh paragraph under this heading are directed to 
another party and, therefore, no response is required from Cook Defendants. To the extent the 
allegations contained in the seventh paragraph under this heading refer to Cook Defendants, they 
deny the allegations contained therein. 
JURISDICTION 
With respect to the unnumbered paragraph on page 3 of the Complaint, under the heading 
"JURISDICTION," Cook Defendants admit only that Cook and CMI are citizens of the State of 
Indiana and CMT is a citizen of the States of California, Indiana, North Carolina and 
Pennsylvania and that so long as Defendants Dr. James Taylor and Eastern Idaho Health 
Services Inc. dba Eastern Idaho Regional Medical Center remain parties in this case, complete 
diversity of citizenship under 28 U.S.C. § 1332(a)(l) does not exist. Cook Defendants deny the 
remaining allegations in the unnumbered paragraph on page 3 of the Complaint, under the 
heading "JURISDICTION." 
STATEMENT OF COMPLIANCE 
With respect to the unnumbered paragraph on page 3 of the Complaint, under the heading 
"STATEMENT OF COMPLIANCE," Cook Defendants are without knowledge of the 
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paragraph therefore allegations the unnumbered 
on 3 
STATEMENT OF FACTS 
1. Cook Defendants are without knowledge of the allegations contained in 
paragraph 1 and therefore deny all allegations in paragraph 1. 
2. Cook Defendants are without knowledge of the allegations contained in 
paragraph 2 and therefore deny all allegations in paragraph 2. 
3. Cook Defendants are without knowledge of the allegations contained in 
paragraph 3 and therefore deny all allegations in paragraph 3. 
4. Cook Defendants are without knowledge of the allegations contained in 
paragraph 4 and therefore deny all allegations in paragraph 4. 
5. Cook Defendants are without knowledge of the allegations contained in 
paragraph 5 and therefore deny all allegations in paragraph 5. 
6. Cook Defendants are without knowledge of the allegations contained in 
paragraph 6 and therefore deny all allegations in paragraph 6. 
FIRST CAUSE OF ACTION 
STRICT PRODUCTS LIABILITY 
(Against the Cook Defendants) 
" 
7. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
8. Cook Defendants admit only that Cook designs, manufactures, assembles, and 
labels Cantata™ Superselective Microcatheters and that CMI markets, distributes and sells 
Cantata™ Superselective Microcatheters. Cook Defendants deny that CMT designs, 
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or 
IS 8 
therefore denies all remaining allegations in paragraph 8 
9. Cook Defendants deny the allegations in paragraph 9. 
10. Cook Defendants deny the allegations in paragraph 10. 
11. Cook Defendants deny the allegations in paragraph 11. 
i 2. Cook Defendants deny the allegations in paragraph 12. 
13. Cook Defendants deny the allegations in paragraph 13. 
14. Cook Defendants deny the allegations in paragraph 14. 
15. Cook Defendants are without information as to the allegations in paragraph 15 
and therefore denies the same. 
16. Cook Defendants deny the allegations in paragraph 16. 
17. Cook Defendants deny the allegations in paragraph 17. 
Cook Defendants pray that Plaintiffs take nothing against them by the First Cause of 
Action of their Complaint, and for all other proper relief. 
SECOND CAUSE OF ACTION 
NEGLIGENCE 
(Against the Cook Defendants) 
18. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
19. Cook Defendants deny the allegations in paragraph 19. 
20. Cook Defendants deny the allegations in paragraph 20. 
21. Cook Defendants deny the allegations in paragraph 21. 
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Cook deny the allegations 
of their Complaint, and for all other proper relief. 
THIRD CAUSE OF ACTION 
BREACH OF WARRANTY 
(Against the Cook Defendant) 
22. 
23. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
24. Cook Defendants deny the allegations in paragraph 24. 
25. Cook Defendants deny the allegations in paragraph 25. 
26. Cook Defendants deny the allegations in paragraph 26. 
Cook Defendants pray that Plaintiffs take nothing against them by the Third Cause of 
Action of their Complaint, and for all other proper relief. 
FOURTH CAUSE OF ACTION 
NEGLIGENCE 
(Against Dr. Taylor) 
27. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
28. The allegations set forth in paragraph 28 are directed to another party and, 
therefore, no response is required from Cook Defendants. To the extent the allegations contained 
in paragraph 28 refer to Cook Defendants, they deny the allegations contained therein. 
29. The allegations set forth in paragraph 29 are directed to another party and, 
therefore, no response is required from Cook Defendants. To the extent the allegations contained 
in paragraph 29 refer to Cook Defendants, they deny the allegations contained therein. 
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The are directed to another 
extent 
paragraph 30 refer to Cook Defendants, they deny the allegations contained therein. 
31. The allegations set forth in paragraph 31 are directed to another party and, 
therefore, no response is required from Cook Defendants. To the extent the allegations contained 
in paragraph 31 refer to Cook Defendants, they deny the allegations contained therein. 
FIFTH CAUSE OF ACTION 
NEGLIGENCE 
(Against EIRMC) 
32. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
33. The allegations set forth in paragraph 33 are directed to another party and, 
therefore, no response is required from Cook Defendants. To the extent the allegations contained 
in paragraph 33 refer to Cook Defendants, they deny the allegations contained therein. 
34. The allegations set forth in paragraph 34 are directed to another party and, 
therefore, no response is required from Cook Defendants. To the extent the allegations contained 
in paragraph 34 refer to Cook Defendants, they deny the allegations contained therein. 
35. The allegations set forth in paragraph 35 are directed to another party and, 
therefore, no response is required from Cook Defendants. To the extent the allegations contained 
in paragraph 35 refer to Cook Defendants, they deny the allegations contained therein. 
36. The allegations set forth in paragraph 36 are directed to another party and, 
therefore, no response is required from Cook Defendants. To the extent the allegations contained 
in paragraph 36 refer to Cook Defendants, they deny the allegations contained therein. 
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SIXTH CAUSE OF ACTION 
LOSS OF CONSORTIUM 
(Against all Defendants) 
Cook Defendants incorporate their preceding answers as if fully set forth herein. 
38. Cook Defendants are without information as to the allegations in paragraph 38 
and therefore denies the same. 
39. To the extent the allegations in paragraph 39 refer to Cook Defendants, they deny 
the allegations contained therein. 
40. To the extent the allegations in paragraph 40 refer to Cook Defendants, they deny 
the allegations contained therein. 
Cook Defendants pray that Plaintiffs take nothing against them by the Sixth Cause of 
Action of their Complaint, and for all other proper relief. 
DAMAGES 
41. Cook Defendants incorporate their preceding answers as if fully set forth herein. 
42. To the extent the allegations in paragraph 42 refer to Cook Defendants, they deny 
the allegations contained therein and all subparts. 
Cook Defendants pray that Plaintiffs take nothing against them by way of damages and 
for all other proper relief. 
DEMAND FOR JURY TRIAL 
43. Cook Defendants admit that Plaintiffs have made a demand for a jury trial on all 
matters raised in the Complaint. 
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AFFIRMATIVE DEFENSES 
answers to Cook state as 
FIRST AFFIRMATIVE DEFENSE 
Plaintiffs' claims are barred by applicable statutes oflimitations or statutes ofrepose. 
SECOND AFFIRMATIVE DEFENSE 
Plaintiff Carol English assumed or incurred any risks associated with the use of any Cook 
Defendants' medical device or product in connection with her medical treatment by providing 
informed consent prior to undergoing medical treatment. 
THIRD AFFIRMATIVE DEFENSE 
Plaintiffs' claims are barred by the doctrine of laches. 
FOURTH AFFIRMATIVE DEFENSE 
Plaintiffs' Third Cause of Action fails to state a claim upon which relief can be granted. 
FIFTH AFFIRMATIVE DEFENSE 
Plaintiffs' claims are preempted by the Medical Device Amendments to the United States 
Food Drug & Cosmetic Act, FDA regulations promulgated thereunder, and other federal law in 
accordance with the Supremacy Clause of the United State Constitution. See 21 U.S.C. § 360k 
and Riegel v. Medtronic, 552 U.S. 312 (2008). 
SIXTH AFFIRMATIVE DEFENSE 
Cook Defendants had no duty to warn Plaintiffs of any risks associated with the use of 
any medical device or product for which Cook Defendants are responsible, as any such medical 
device was supplied to a knowledgeable and sophisticated user of such product, or a learned 
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with warnings and 
use 
and chose to use it without regard to the adequacy of the warnings and IFU supplied with 
it. 
SEVENTH AFFIR1\1ATIVE DEFENSE 
Any medical device or product for which Cook Defendants are responsible conformed to 
the state of the art applicable to the safety of the product at the time the product was designed, 
manufactured, packaged and labeled, and Plaintiffs are, therefore, not entitled to recover any 
damages from Cook Defendants. 
EIGHTH AFFIRMATIVE DEFENSE 
Any medical device or product for which Cook Defendants are responsible complied with 
applicable codes, standards, regulations, or specifications established, adopted, promulgated, or 
approved by the United States, or by an agency of the United States; and Plaintiffs are, therefore, 
not entitled to recover any damages from Cook Defendants. 
NINTH AFFIRMATIVE DEFENSE 
Plaintiffs' damages were cause, in whole or in part, by the comparative or contributory 
negligence of the Plaintiffs. 
TENTH AFFIRMATIVE DEFENSE 
Plaintiffs' damages or losses, if any, were caused or contributed to by the fault of other 
products, persons, firms, corporations or entities over whom Cook Defendants had and have no 
control, or right of control, and for whom they owe no legal responsibility, including culpable 
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will be discovered through Cook Defendants' ongoing investigation 
to Jury can at 
ELEVENTH AFFIRMATIVE DEFENSE 
Plaintiffs' claims against Cook Defendants are barred for the reason that their damages, if 
any, were cause by an intervening or superseding proximate cause. 
TWELFTH AFFIRMATIVE DEFENSE 
A cause of any physical harm sustained by Plaintiffs was misuse of any medical device or 
product for which Cook Defendants are responsible by Plaintiffs or by a person or persons not 
reasonably expected by Cook Defendants at the time the product was sold, and Plaintiffs are, 
therefore, not entitled to recover any damages from Cook Defendants. 
THIRTEENTH AFFIRMATIVE DEFENSE 
A cause of any physical harm sustained by Plaintiffs was a modification or alteration of 
any medical device or product for which Defendants are responsible after delivery of the product 
to the initial user or consumer that was a proximate cause of the harm and was not reasonably 
expectable by Defendants, and Plaintiffs are, therefore, not entitled to recover any damages from 
Cook Defendants. 
FOURTEENTH AFFIRMATIVE DEFENSE 
The Complaint fails to state a claim upon which relief can be granted to the extent that 
Plaintiffs seek to recover punitive damages from the Cook Defendants. 
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FIFTEENTH AFFIRMATIVE DEFENSE 
reserve to assert answers as 
known through the investigation and discovery process. 
COOK DEFENDANTS' DEMAND FOR JURY TRIAL 
Cook Defendants hereby demand a jury trial on all issues so triable. 
WHEREFORE, Cook Defendants pray for judgment as follows: 
1. That Plaintiffs take nothing by way of their Complaint against Cook Defendants; 
2. That the Complaint against Cook Defendants be dismissed with prejudice; 
3. That Cook Defendants be awarded their costs, including attorney fees, in 
defending this action; and 
4. For such other and further relief that the Court deems just and proper. 
Respectfully submitted this (Ji day of April, 2014. 
ELAM & BURKE, P.A. 
By: ;i {;£ 
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Craig R. Y abui 
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Douglas B. King 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
CAROL ENGLISH and ERIC ENGLISH, 
wife and husband, 
Plaintiffs, 
vs. 
COOK INCORPORATED, an Indiana 
corporation; COOK MEDICAL 
INCORPORATED, an Indiana Corporation; 
COOK MEDICAL TECHNOLOGIES, LLC, 
an Indiana LLC; JAMES TAYLOR, D.0.; 
EASTERN IDAHO HEALTH SERVICES, 
INC. dba EASTERN IDAHO REGIONAL 
MEDICAL CENTER, an Idaho Corporation; 
and DOES 1-20, 
Defendants. 
1 
MEMORANDUM IN OPPOSITION TO 
DEFENDANT JAMES TAYLOR, D.O.'S 
MOTION FOR SUMMARY 
JUDGMENT 
Case No. cv-2013-4868 
RIGINAL 
INTRODUCTION 
injury action for permanent disabling injuries sustained 
English underwent a medical procedure performed Defendants 
James Taylor, D.O., and Eastern Idaho Health Services, Inc. dba Eastern Idaho Regional 
Medical Center (the Medical Defendants), using a medical device designed, 
manufactured and sold by Defendants Cook Incorporated, Cook Medical Incorporated, 
and/or Cook Medical Technologies, LLC (the Cook Defendants). The question of 
liability turns on whether and to what extent the Cook Defendants' device was defective, 
and whether and to what extent the Medical Defendants negligently performed the 
procedure. 
Defendant James Taylor, D.O. (Defendant Taylor) has filed a motion for 
summary judgment on grounds nearly identical to those raised by Defendant Eastern 
Idaho Regional Medical Center (Defendant EIRMC) in its motion for summary 
judgment. Both motions challenge the timeliness of Plaintiffs' complaint, urging the 
Court to find that Plaintiffs' action was commenced on January 16, 2014, when 
Plaintiffs' Second Amended Complaint was formally filed after Plaintiffs were granted 
leave to amend. The Court will hear argument on both motions on May 5, 2014. 
Plaintiffs here incorporate by reference the factual background statement and 
arguments set forth in their memorandum in opposition to Defendant EIRMC's motion 
for summary judgment, which apply to both motions. Plaintiffs address Defendant 




1. Idaho law is clear and uncomplicated. 
and specific regarding means by 
which a civil action is to be commenced."1 Defendant Taylor has ignored that law. As 
under the Federal Rules of Civil Procedure,2 a cause of action commences under the 
Idaho Rules of Civil Procedure "by the filing of complaint ... with the court."3 Idaho's 
Supreme Court has made clear that in the "situation of an amended complaint" 
requiring a prerequisite motion to amend, 4 a complaint is deemed filed "with the court" 
when it is filed with a motion for leave to amend the complaint,s so long as the newly-
named party had "notice of the substance of the proposed amendment" within in the 
limitations period. 6 The Idaho Supreme Court quoted with approval this succinct 
statement of this "settled rule:"7 
[W]hen a motion to amend a complaint and a proposed amended 
complaint are filed prior to the running of the statute of limitations, the 
motion to amend stands in place of the actual amended complaint while 
the motion is under review by the trial court, and the fact that an order 
granting the motion to amend is entered after expiration of the statute of 
limitations does not make the amended complaint untimely.s 
1 Defendant James Taylor, D.O.'s Memorandum in Support of First Motion for Summary Judgment 
(Memo for Summary Judgment), 13. 
2 See Terra-West, Inc. v. IdahoMut. Trust, LLC, 247 P.3d 620,625 (Idaho 2010) ("The text ofF.R.C.P. 3, 
which states '[a] civil action is commenced by filing a complaint with the court,' is nearly identical to the 
text of I.R.C.P. 3(a)," and "federal case law provides persuasive authority when interpreting rules under 
the I.R.C.P. that are substantially similar to rules under the F.R.C.P."). 
3 IDAHO R. CIV. P. 3(a)(1). 
4 Terra-West, 247 P.3d at 623. 
s Id. at 624 ("the settled rule in both federal and state court is that a complaint is deemed filed as of the 
time it is submitted to a court together with a request for leave to file the amended pleading"), quoting 
Buller Trucldng Co. v. Owner Operator Independent Driver Risk Retention Group, Inc., 461 F.Supp.2d 
768, 776-77 (S.D. Ill. 2006). 
6 Terra-West, 247 P.3d at 627. 
7 Id. at 624. 
8 Terra-West, 247 P.3d at 623, quoting 54 C.J.S. LIMITATIONS OF ACTIONS§ 329. Contra Memo for 
Summary Judgment, 13 ("[s]imply filing a motion with a copy of the amended complaint attached, under 
Idaho law, is not the same thing as filing the amended complaint"). 
3 
Defendant Taylor does not acknowledge this "settled rule" or analyze its 
situation an amended complaint 
requiring a prerequisite motion to amend. But Griggs is not the Idaho Supreme Court's 
last comment on this issue. In 2010, the Idaho Supreme Court clarified Griggs in 
Terra-West, on which binding authority Dr. Taylor is silent. The Court explained that 
Griggs involved a case in which the newly-named party had no notice of the "substance 
of the proposed amendment," and therefore the filing of the motion to amend and 
proposed amended complaint did not commence the action. 10 The Court then adopted 
the "settled rule in both federal and state courts ... that a complaint is deemed filed as 
of the time it is submitted to a court together with a request for leave to file the amended 
pleading"11 and cited with approval the sound policy underpinnings supporting this 
rule. 12 
To the extent Defendant Taylor addresses notice at all, he confuses the Terra-
West "substance of the claim" notice requirement with the notice requirements of Rule 
15(c) governing relation back of an amended complaint to the filing of the original 
complaint, 13 a principle that does not apply in this situation and which Plaintiffs have 
never argued. Rule 15(c) allows relation back only when, among other requirements, 
9 775 P.2d 120 (Idaho 1989). 
10 Terra-West, 247 P.3d at 626-27. 
11 Id. at 624. 
12 Id. at 623-24 (citing state and federal case law and authoritative treatises on this point, which Plaintiffs 
summarized in their memorandum opposing Defendant EIRMC's motion for summary judgment and 
need not repeat here). 
13 See, e.g., Memo for SummaiyJudgment,10 n. 3 (citing Denton v.Detweiler, 282 P.82 (Idaho 1929), a 
pre-I.R.C.P. case which denied a petition to relate the filing of an amended complaint back to the date the 
original complaint was filed (effectively Rule 15(c) relation back of amendments) on grounds that a new 
cause of action cannot relate back); id. at 14 (citing Wing v. Martin, 688 P.2d 1172 (Idaho 1984), and Wait 
v. Leavell Cattle, Inc., 41 P.3d 220 (Idaho 2001), both cases that address Rule 15(c) relation back and its 
notice requirement). 
4 
the party against whom the action was brought received "notice of the institution of the 
nor Idaho rule or decision 
as a condition applying 
commencement of claims with the filing of a motion to amend. Decisions the Idaho 
Supreme Court consider authoritative found that even a phone call can provide notice of 
the substance of claims.is 
Defendant Taylor relies on Cuevas v. Barraza16 to challenge the "settled rule," 
but the issue in Cuevas was not the timeliness of filing or commencement of claims, but 
what filing triggers a response from the opposing party, which is not a matter of dispute 
in this case. After Juan obtained a default judgment against Barraza quieting title to 
disputed property in Juan's name, Barraza moved to set aside the default judgment and 
attached a proposed counterclaim against Juan setting forth Barraza's claim to the 
property.17 Barraza did not request leave to file the counterclaim; he only submitted it 
in support of his motion to set aside the default judgment against him. The court 
granted the motion to set aside the default judgment against Barraza and acknowledged 
that Barraza's counterclaim had merit, but Barraza did not ever actually file the 
counterclaim against Juan. Thus, there was no pending pleading requiring an answer 
from Juan. Instead, Barraza recorded a lis pendens against the property and obtained a 
default judgment against Juan. In vacating the default judgment against Juan, the 
Idaho Supreme Court observed the principle that a party is not obligated to answer a 
'4 IDAHO R. CIV. P. 15(c) (emphasis added). 
1s See, e.g., Longo v. Pennsylvania Electric Co., 618 F.Supp. 87, 89 (W.D. Pa. 1985), cited in Terra-West, 
247 P.3d at 625. 
16 277 P.3d 337 (Idaho 2012). 
17 Id. at 339. 
5 
pleading until the pleading is filed and served.18 Cuevas did not involve a motion to 
at all 
rule 
Terra-West requires notice of the substance of the claims, notice Defendant 
Taylor had in more abundance than any other civil defendant ever would. Defendant 
Taylor had not only received correspondence from Plaintiffs' counsel concerning the 
substance of Plaintiffs' claims, but as a matter of statutory law, Defendant Taylor also 
received a formal written notice of the substance of Plaintiffs' claims against him 19 and 
participated in an administrative hearing in which he had a full opportunity to respond 
to those claims, 20 all prior to the expiration of the limitations period. 
Where Defendant Taylor had abundant notice of the substance of Plaintiffs' 
claims well prior to even the filing of Plaintiffs' motion to amend, the "settled rule" 
applies, and Plaintiffs' claims against Defendant Taylor commenced on December 10, 
2013, when Plaintiffs filed their motion to amend and their Second Amended Complaint 
with the court. 
CONCLUSION 
The Idaho Rules of Civil Procedure "should be liberally construed to secure the 
just, speedy and inexpensive determination of every action and proceeding,"21 and 
"whenever possible, cases should be decided on the merits." 22 The Idaho Supreme 
Court has made clear that where, as here, a defendant has notice of the substance of the 
is Id. at 342 ("Juan only received notice that he could oppose the motion to set aside rather than notice of 
an obligation to respond to the affirmative request for relief in Barraza's pleading"). 
19 IDAHO CODE§ 6-1007 (requiring written notice of the substance of medical negligence claims to be 
served upon the negligence healthcare provider as part ofldaho's prelitigation procedure). 
20 Id at§§ 6-1002, 6-1004. 
21 IDAHO R. CIV. P. 1(a). 
22 Moss v. Bjornson, 765 P.2d 676, 678 (Idaho 1988). 
6 
claims against him, those claims are deemed commenced when they are filed with a 
amend complaint assert them, when are 
to Defendant motion must denied. 
Dated this 15th day of April, 2014 
Attorneys for Plaintiffs 
7 
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